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Rules and Regulations 


This section of the FEDERAL REGISTER 
contains regulatory documents having 
general applicability and legal effect, most 
of which are keyed to and codified in 
the Code of Federal Regulations, which is 
published under 50 titles pursuant to 44 
U.S.C. 1510. 

The Code of Federal Regulations is sold 
by the Superintendent of Documents. 
Prices of new books are listed in the 
first FEDERAL REGISTER issue of each 
week. 


DEPARTMENT OF AGRICULTURE 
Agricultural Marketing Service 
7 CFR Part 917 


Fresh Pears, Plums, and Peaches 
Grown in the State of California; Direct 
Sales Exemption for Pears 


AGENCY: Agricultural Marketing Service, 
USDA. 


ACTION: Final rule. 


SUMMARY: This final rule changes the 
direct home use sales exemption 
regulations established under the pear, 
plum, and peach marketing order. The 
change will bring the quantity of pears 
that can be handled free of certain 
program requirements under that 
exemption more in line with the quantity 
that would normally be used for home 
use. 


EFFECTIVE DATE: May 25, 1988. 


FOR FURTHER INFORMATION CONTACT: 
Jerry Brown, Marketing Order 
Administration Branch, Fruit and 
Vegetable Division, AMS, USDA, P.O. 
Box 96456, Room 2525-S, Washington, 
DC 20090-6456; telephone 202-475-5464. 


SUPPLEMENTARY INFORMATION: 

This rule is issued under Marketing 
Order No. 917 (7 CFR Part 917), 
regulating the handling of fresh pears, 
plums, and peaches grown in California. 
This order is effective under the 
Agricultural Marketing Agreement Act 
of 1937, as amended (7 U.S.C. 601-674), 
hereinafter referred to as the Act. 

This rule has been reviewed under 
Executive Order 12291 and 
Departmental Regulation 1512-1 and has 
been determined to be a “non-major” 
rule under criteria contained therein. 

Pursuant to requirements set forth in 
the Regulatory Flexibility Act (RFA), the 
Administrator of the Agricultural 
Marketing Service (AMS) has 


considered the economic impact of this 
final rule on small entities. 

The purpose of the RFA is to fit 
regulatory actions to the scale of 
business subject to such actions in order 
that small businesses will not be unduly 
or disproportionately burdened. 
Marketing orders issued pursuant to the 
Act, and rules issued thereunder, are 
unique in that they are brought about 
through group action of essentially small 
entities acting on their own behalf. 
Thus, both statues have small entity 
orientation and compatibility. 

There are approximately 45 handlers 
of pears subject to regulations under the 
marketing order, and approximately 
2,800 pear, plum, and peach producers in 
California. Small agricultural producers 
have been defined by the Small 
Business Administration (13 CFR 121.2} 
as those having annual gross revenues 
for the last three years of less than 
$500,000, and small agricultural service 
firms are defined as those whose gross 
annual receipts are less than $3,500,000. 
The majority of handlers and producers 
may be classified as small entities. 

Notice of this action was published in 
the Federal Register on March 24, 1988 
(53 FR 9635). The comment period ended 
April 25, 1988. No comments were 
received. 

Section 917.143 of the regulations for 
pears, plums, and peaches specifies 
conditions which must be followed to 
handle pears, plums, and peaches 
exempt from certain requirements, 
including grade, size, inspection, 
container, marking, and assessment 
regulations. Among other things, 
maximum weight limitations are 
specified. For pears the quantity shipped 
cannot exceed 200 pounds to any one 
person during any one day. For plums 
and peaches, the poundage limitation 
was changed on April 28, 1988, to 200 
pounds of plums, and 200 pounds of 
peaches to any one vehicle during any 
one day (53 FR 15193, April 28, 1988). 
These purchases also must be for home 
use and cannot be resold. 

Under these exemption requirements, 
a handler could sell a family of four 800 
pounds of pears in any one day. The 
Pear Commodity Committee asserts that 
that amount of pears is excessive for 
home use sales in view of the intent of 
these exemption provisions. The intent 
is to help small growers by permitting 
them to sell such fruit directly to the 
consumers at the premises where the 
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fruit is grown, at a nearby packing 
house, retail stand, or at certified 
farmers’ markets. 

Under this final rule, the poundage 
limitation will be determined on a per 
vehicle basis rather than on a per person 
basis. Hence, a family of four using the 
family car could purchase only 200 
pounds of pears in a day, rather than 800 
pounds under the current exemption 
requirements. 

For perspective concerning the 
adequacy of the recommended 
poundage limitation, it should be noted 
that the annual per capita consumption 
in 1985 of fresh pears was 2.84 pounds. 
Hence, according to the committee, the 
regulations will still provide more than 
enough fruit to meet the home use needs 
of local consumers and will not have an 
adverse impact on those growers who 
find handling fruit for home use under 
this exemption attractive. The change to 
a poundage limitation of 200 pounds 
based on one vehicle per day is 
consistent with the intent of the 
minimum quantity exemption authority. 

Therefore, the Department's view is 
that the quantity limitation for pears is 
more than adequate for home usage, it 
will not lessen the use of the roadside 
sales exemption by local consumers and 
growers, and that the change will have 
little, if any, impact on industry 
operations. Based on the above, the 
Administrator of the AMS has 
determined that the issuance of this 
final rule will not have a significant 
economic impact on a substantial 
number of small entities. 

After consideration of the information 
and recommendation submitted by the 
committee and other available 
information, it is found that this action 
will tend to effectuate the declared 
policy of the Act. 

Pursuant to 5 U.S.C., it is hereby found 
that good cause exists for not 
postponing the effective date of this 
action until 30 days after publication in 
the Federal Register. The harvest and 
shipment of pears are anticipated to 
begin in early June, and it is important 
that the changes hereinafter set forth be 
in effect at the time of harvest and 
shipment so that all shipments are 
regulated similarly. 


List of Subjects in 7 CFR Part 917 


Marketing agreement and order, 
Pears, Plums, Peaches, California 





18818. 


For the reasons set forth in the 
preamble, 7 CFR Part 917 is amended as 
follows: 


PART 917—FRESH PEARS, PLUMS, 
AND PEACHES GROWN IN 
CALIFORNIA 


1. The authority citation for 7 CFR 
Part 917 continues to read as follows: 


Authority: Secs. 1-19, 48 Stat. 31, as 
amended; 7 U.S.C. 601-674. 


2. Section 917.143 is amended by. 
revising paragraph (b)(3) to read as 
follows: 


Note: This action is to be published in the 
Code of Federal Regulations. 


§ 917.143 Exemption. 


* * * - * 


(b) i a} 

(3) The shipment does not exceed 200 
pounds of pears, 200 pounds of plums, 
and 200 pounds of peaches to any one 
vehicle during any one day. 

Dated: May 19, 1988. 

Robert C. Keeney, 

Deputy Director, Fruit and Vegetable 
Division, Agricultural Marketing Service. 
[FR Doc. 88-11685 Filed 5-24-88; 8:45 am] 
BILLING CODE 3410-02-M 


7 CFR Part 985 
Expenses and Assessment Rate for 
Far West Spearmint Oil 


AGENCY: Agricultural Marketing Service, 
USDA. 


ACTION: Final rule. 


SUMMARY: This final rule authorizes 
expenditures and establishes an 
assessment rate under Marketing Order 
No. 985 for the 1988-89 marketing year 
established for the spearmint oil 
marketing order. Funds to administer 
this program are derived from 
assessments on handlers. 


EFFECTIVE DATE: June 1, 1988, through 
May 31, 1989, (§ 985.308). 


FOR FURTHER INFORMATION CONTACT: 
Jacquelyn R. Schlatter, Marketing 
Specialist, Volume Control Programs, 
Marketing Order Administration Branch, 
F&V, AMS, USDA, P.O. Box 96456, 
Room 2525-S, Washington, DC 20090- 
6456; telephone: (202) 447-5120. 
SUPPLEMENTARY INFORMATION: This 
final rule is issued under Marketing 
Order No. 985 (7 CFR Part 985), 
regulating the handling of spearmint oil 
produced in the Far West. This order is 
effective under the Agricultural 
Marketing Agreement Act of 1937, as 


amended (7 USC. 601-674), hereinafter 
referred to as the Act. 


This final rule has been reviewed 
under Executive Order 12291 and 
Departmental Regulation 1512-1 and has 
been determined to be a “non-major” 
rule under criteria contained therein. 

Pursuant to requirements set forth in 
the Regulatory Flexibility Act (RFA), the 
Administrator of the Agricultural 
Marketing Service (AMS) has 
considered the economic impact of this 
action on small entities. 

The purpose of the RFA is to fit 
regulatory actions to the scale of 
business subject to such actions in order 
that small businesses will not be unduly 
or disproportionately burdened. 
Marketing orders issued pursuant to the 
Act, and rules issued thereunder, are 
unique in that they are brough about 
through group action of essentially small 
entities acting on their own behalf. 
Thus, both statutes have small entity 
orientation and compatibility. 

There are approximately 9 handlers of 
Far West spearmint oil subject to 
regulation under the spearmint oil 
markeiing order, and approximately 253 
producers of Far West spearmint oil in 
the production area. Small agricultural 
producers have been defined by the 
Small Business Administration [13 CFR 
121.2] as those having average gross 
annual revenues for the last three years 
of less than $500,000, and small 
agricultural service firms are defined as 
those whose gross annual receipts are 
less than $3,500,000. The majority of Far 
West spearmint oil producers and 
handlers may be classified as small 
entities. 

Each marketing order requires that the 
assessment rate for a particular fiscal 
year shall apply to all assessable 
commodities handled from the beginning 
of such year. An annual budget of - 
expenses is prepared by each 
administrative committee and submitted 
to the U.S. Department of Agriculture for 
approval. The members of 
administrative committees are handlers 
and producers of the regulated 
commodities. They are familiar with the 
committees’ needs and with the costs for 
goods, services, and personnel in their 
local areas and are thus in a position to 
formulate appropriate budgets. The 
budgets are formulated and discussed in 
public meetings. Thus, all directly 
affected persons have an opportunity to 
participate and provide input. 

The assessment rate recommended by 
each committee is derived by dividing 
anticipated expenses by expected 
shipments of the commodity. Because 
that rate is applied to actual shipments, 
it must be established at a rate which 
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will produce sufficient income to pay the 
committees’ expected expenses. 
Recommended budgets and rates of 
assessment are usually acted upon by 
the committees shortly before a season 
starts, and expenses are incurred on a 
continuous basis. Therefore, budget and 
assessment rate approvals must be 
expedited so that the committees will 
have funds to pay their expenses. 

The Spearmint Oil Administrative 
Committee (SOAC) met on March 30, 
1988, and unanimously recommended 
1988-89 marketing order expenditures of 
$182,500 and recommended, by a 6-1 
vote, an assessment rate of $0.09 per 
pound of Far West spearmint oil. In 
comparison, 1987-88 marketing year 
budgeted expenditures were $166,000 
and the assessment rate was $0.08 per 
pound. Expenditure categories in the 
1988-89 budget are $77,925 for program 
administration, $78,575 for salaries, and 
$26,000 for expenses, which includes 
travel and compensation. Assessment 
income for 1988-89 is expected to total 
$145,785.15 based on shipments of 
$1,619,835 pounds of spearmint oil. 
Interest and incidental income is 
estimated at $7,000. The SOAC may 
expend operational reserve funds of 
$29,714 to meet budgeted expenses. 
Additional reserve funds may be used to 
meet any deficit in assessment income. 

While this action will impose some 
additional costs on handlers, the costs 
are in the form of uniform assessments 
on all handlers. Some of the additional 
cosis may be passed on to producers. 
However, these costs would be 
significantly offset by the benefits 
derived from the operation of the 
marketing order. Therefore, the 
Administrator of the AMS has 
determined that the issuance of this 
final rule will not have a significant 
economic impact.on a substantial 
number of small entities. 

This action adds new § 985.308 and is 
based on a Committee recommendation 
and other information. A proposed rule 
was published in the April 27, 1988, 
issue of the Federal Register [53 FR 
15048]. Comments on the proposed rule 
were invited from interested persons 
until May 9, 1988. No comments were 
received. 

After consideration of the information 
and recommendations submitted by the 
Committee and other available 
information, it is found that this final 
rule will tend to effectuate the declared 
policy of the Act. 

This budget and assessment rate 
should be expedited because the 
Committee needs to have sufficient 
funds to pay its expenses which are 
incurred on a continuous basis, In 
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addition, handlers are aware of this 
action which was recommended by the 
Committee at a public meeting. 
Therefore, the Secretary also finds that 
good cause exists for not postponing the 
effective date of this action until 30 days 
after publication in the Federal Register 
[5 U.S.C. 553]. 


List of Subjects in 7 CFR Part 985 


Marketing agreements and orders, Far 
West, Spearmint oil. 

For the reasons set forth in the 
preamble, a new § 985.308 is added as 
follows: 


Note: This section will not appear in the 
Code of Federal Regulations. 


PART 985—MARKETING ORDER 
REGULATING THE HANDLING OF 
SPEARMINT OIL PRODUCED IN THE 
FAR WEST 


1. The authority citation for 7 CFR 
Part 985 continues to read as follows: 


Authority: Secs. 1-19, 48 Stat. 31, as 
amended; 7 U.S.C. 601-674. 


2. New § 985.308 is added to read as 
follows: : 


§ 985.308 Expenses and assessment rate. 


Expenses of $182,500 by the Spearmint 


Oil Administrative Committee are 
authorized, and an assessment rate 
payable by each handler in accordance 
with § 985.41 is fixed at $0.09 per pound 
of salable spearmint oil for the 1988-89 
marketing year ending May 31, 1989. 
Unexpended funds may be carried over 
as a reserve. 


Dated: May 19, 1988. 


Robert C. Keeney, 

Deputy Director, Fruit and Vegetable 
Division. 

[FR Doc. 88-11688 Filed 5-24-88; 8:45 am] 
BILLING CODE 3410-02-M 


Animal and Plant Health Inspection 
Service 


9 CFR Part 92 
[Docket No. 88-031] 


Cattle From Canada 


AGENCY: Animal and Plant Health 
Inspection Service, USDA. 
ACTION: Final rule. 


SUMMARY: We are amending the 
regulations concerning the importation 
into the United States of cattle from 
Canada by designating Yukon Territory 
and Northwest Territories as brucellosis 
certified free territories. We are 
relieving restrictions on the importation 
of certain cattle from Canada since we 


have determined that all provinces and 
territories of Canada are free of 
brucellosis. 

EFFECTIVE DATE: June 24, 1988. 

FOR FURTHER INFORMATION CONTACT: 
Dr. Richard Bowen, Senior Staff 
Veterinarian, Import-Export and 
Emergency Planning Staff, VS, APHIS, 
USDA, Room 810, Federal Building, 6505 
Belcrest Road, Hyattsville, MD 20782, 
301-436-8695. 

SUPPLEMENTARY INFORMATION: 


Background 


The regulations in 9 CFR Part 92 
(referred to below as the regulations) 
govern the importation into the United 
States of specified animals and animal 
products in order to prevent the 
introduction into the United States of 
various diseases, including brucellosis. 

On August 28, 1987, we published in 
the Federal Register (52 FR 32561-32562, 
Docket Number 87-006), a document 
proposing to amend §§ 92.1 and 92.20 by 
designating Yukon Territory and 
Northwest Territories as brucellosis 
certified free territories. Our proposal 
invited the submission of written 
comments, which were required to be 
postmarked or received on or before 
October 27, 1987. We did not receive 
any comments. Based on the rationale 
set forth in the proposal, we are 
adopting the provisions of the proposal 
as a final rule. 


Executive Order 12291 and Regulatory 
Flexibility Act 


We are issuing this rule in 
conformance with Executive Order 
12291, and we have determined that it is 
not a “major rule.” Based on information 
compiled by the Department, we have 
determined that this rule will have an 
effect on the economy of less than $100 
million, will not cause a major increase 
in costs or prices for consumers, 
individuals industries, federal, state, or 
local government agencies, or 
geographic regions; and will not cause a 
significant adverse effect on 
competition, employment, investment, 
productivity, innovation, or on the 
ability of United States-based 
enterprises to compete with foreign- 
based enterprises in domestic or export 
markets. 

We are recognizing all provinces and 
territories of Canada as brucellosis 
certified free. We anticipate that there 
will be no significant change in the 
number of cattle imported into the 
United States from Canada and that 
there will be no significant change with 
respect to the cost of importing cattle 
into the United States from Canada. 
This amendment will directly affect very 
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few, if any, cattlemen since the cattle 
population in Yukon Territory and 
Northwest Territories is small, and few 
cattle are exported to the United States 
from those territories. 

Under these circumstances, the 
Administrator of the Animal and Plant 
Health Inspection Service has 
determined that this action will not have 
a significant economic impact on a 
substantial number of small entities. 


Executive Order 12372 


This program/activity is listed in the 
Catalog of Federal Domestic Assistance 
under No. 10.025 and is subject to the 
provisions of Executive Order 12372, 
which requires intergovernmental 
consultation with state and local 
officials. (See 7 CFR Part 3015, Subpart 
Vv). 


List of Subjects in 9 CFR Part 92 


Animal diseases, Canada, Imports, 
Livestock and livestock products, 
Mexico, Poultry and poultry products, 
Quarantine, Transportation, Wildlife. 


Accordingly, 9 CFR Part 92 is 
amended as follows: 


PART 92—IMPORTATION OF CERTAIN 
ANIMALS AND POULTRY AND 
CERTAIN ANIMALS AND POULTRY 
PRODUCTS: INSPECTION AND OTHER 
REQUIREMENTS FOR CERTAIN 
MEANS OF CONVEYANCE AND 
SHIPPING CONTAINERS THEREON 


1. The authority citation for Part 92 
continues to read as follows: 


Authority: 7 U.S.C. 1622, 19 U.S.C. 1306; 21 
U.S.C. 102-105, 111, 134a, 134b, 134c, 134d, 
134f, and 135; 31 U.S.C. 9701; 7 CFR 2.17, 2.51, 
and 371.2(d). 


2. In § 92.1, the definition of 
“Brucellosis certified free provinces of 
Canada” is revised to read as follows: 


§92.1 Definitions. 


* * 7 


Brucellosis certified free provinces 
and territories of Canada. Alberta, 
British Columbia, Manitoba, New 
Brunswick, Newfoundland, (including 
Labrador), Northwest Territories, Nova 
Scotia, Ontario, Quebec, Prince Edward 
Island, Saskatchewan, and Yukon 
Territory. 


” * * * * 


§ 92.20 [Amended] 

3. Section 92.20, paragraph (c) is 
amended by changing “brucellosis 
certified free provinces” to read 
“brucellosis certified free provinces and 
territories” wherever it appears in the 
paragraph and by changing “brucellosis 
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certified free province” to read 
“brucellosis certified free province or 
territory” wherever it appears in the 
paragraph. 

Done in Washington, DC, on this 20th day 
of May, 1988. 
Larry B, Slagle, 
Acting Administrator, Animal and Plant 
Health Inspection Service. 
[FR Doc. 88-11765 Filed 5-24-88; 8:45 am] 
BILLING CODE 3410-34-M 


SMALL BUSINESS ADMINISTRATION 
13 CFR Part 121 


Definition of Small Business Travel 
Agencies 


AGENCY: Small Business Administration. 
ACTION: Final rule. 


SUMMARY: The Small Business 
Administration (SBA) is amending its 
size standards regulations for the 
“Travel Agencies Industry,” SIC code 
4724. The new standard will be $500,000 
in annual receipts. This represents a 
change from the current $3.5 million size 
standard, and would be a modification 
of the size standard proposed by the 
Agency on July 30, 1986, 51 FR 27192, of 
$500,000 in commissions. SBA's 
definition of annual receipts is also 
being clarified to recognize the industry 
practice of remitting funds to third 
parties. The funds which are remitted to 
third parties (e.g., airlines) by travel 
agents are excluded from annual 
receipts. This exclusion is based on a 
decision by SBA’s Office of Hearings 
and Appeals. Exclusion of such 
remittances will operate to limit the 
actual size standard to commissions 
plus income earned from 
noncommissioned sources. This rule is 
intended to more precisely define the 
size of firms which would be eligible for 
small business procurement set-asides 
and other SBA assistance. 
EFFECTIVE DATE: June 24, 1988. 
FOR FURTHER INFORMATION CONTACT: 
John Klein, U.S. Small Business 
Administration, Size Standards Staff 
(202) 653-6373. 
SUPPLEMENTARY INFORMATION: On July 
30, 1986; the SBA published in the 
Federal Register 51 FR 27192), a 
proposal to revise this size standard to 
$500,000 in commissions. The reasons 
for the proposal were detailed in the 
notice, and the public was asked to’ 
comment by September 29, 1986. 
Because of the change in the Standard 
Industrial Classification (SIC) System 
put into effect on January 1, 1987, by the 
U.S. Office of Management and Budget 


(see 51 FR 35180), the SIC designation 
for this industry, formerly SIC code 4722, 
was divided into three parts: SIC code 
4724, Travel Agencies; SIC code 4725, 
Tour Operators; and SIC code 4729, 
Arrangement of Passenger 
Transportation, N.E.C. Since the 
purpose, research, and public comments 
on the proposed rule were based on the 
Travel Agencies industry, this final rule 
= to the Travel Agencies industry 
only. The other newly created 
segments—SIC code 4725 and SIC code 
4729—revert to the general size standard 
for services, $3.5 million, as no special 
study was made of these two new 
industries. 

The purpose of the proposed change 
was to clarify that the size standard 
should refer to receipts based on 
commissions rather than gross bookings, 
and that the size standard should reflect 
the structure of the industry. 
Commissions were selected as the 
measure of firm size to conform to 
industry accounting practice. Various 
size standards were discussed with 
$500,000 in commissions selected as the 
proposed size standard. 

SBA received 15 comments in 
response to the proposed rule, with nine 
comments in favor of the proposed rule, 
five opposed, and one unclear. Those 
respondents which opposed the 
proposal indicated that firms within a 
$500,000 size standard serve leisure 
travelers, as contrasted to business- 
oriented travelers and are not competent 
to make travel arrangements for 
Government employees. Some predicted 
that the General Services 
Administration (GSA), which awards 
travel contracts for the Government, 
would not be able to set aside contracts 
for small business under the proposed 
size standard. They claimed that firms 
within the standard would be too small 
to fulfill the GSA's requirements. GSA 
stated that the new rule would eliminate 
the confusion as to whether the size 
standard referred to commissions or 
gross bookings. The industry's leading 
trade group, the American Society of 
Travel Agents, also commented 
favorably on the proposal. 

Upon further deliberation, SBA has 
recognized that a size standard for the 
travel agencies industry based only on 
commissions would ignore 
noncommissioned sources of income 
earned by a travel agent. Therefore, 
pursuant to this final rule, the size of a 
concern in the travel agencies industry 
will be measured in terms of annual 
receipts, excluding amounts received by 
a travel agent for remittance to third 
parties. This exclusion is based on a 
decision of SBA's Office of Hearings 
and Appeals (Size Appeal of Morris 
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Travel Corp., No. 2228 (1985)), which 
concluded that proceeds received by a 
travel agent from sales of tickets on 
behalf of a third party (e.g., an airline) 
“represent amounts remittable to the 
airline as the cost of travel [and] are not 
includable as receipts to the agency 
(within the agency's average annual 
receipts).” The exclusion will limit the 
actual size standard for the travel 
agencies industry to commissions plus 
income earned from noncommissioned 
sources. 

SBA did not intend to exclude income 
earned from other sources when it 
proposed a size standard of $500,000 in 
commissions. This final rule will set 
forth the same $500,000 size standard, 
but will measure it in terms of annual 
receipts instead of commissions. As 
previously noted, the effect such a 
language change would have is to 
include as annual receipts income 
earned by the travel agent from 
noncommissioned sources. This would 
include income earned by the travel 
agency which is not commissioned 
income and income earned from outside 
the travel agency from whatever source. 

For example, assume a size standard 


. of $500,000 in annual receipts and a 10 


percent commission rate, and that a 
travel agency makes $4.5 million in 
bookings and averages $100,000 in fees 
from its own tours. In determining 
whether the travel agency qualifies as_ 
“small,” those funds which the concern 
receives and temporarily holds for 
remittance to third parties (e.g., airlines) 
are excluded from the firm's gross 
revenue as funds for remittance to third 
parties (leaving the $450,000 commission 
as gross revenue). 

In addition, all income earned from 
noncommissioned sources (in this case 
from the travel agency's own tour 
operations) are added dollar for dollar 
to the concern’s gross revenue to 
determine the firm's size. 

The travel agency in this example 
would have $550,000 in gross revenue. 
Since this amount is greater than the 
$500,000 size standard, the concern 
would be considered other than small. 
The difference between this final rule 
and the proposed rule is that under a 
rule based solely on commissions (the 
proposed rule), the $100,000 earned from 
the travel agency's tour operations could 
not have been included within the 
concern’s gross revenue when 
determining the concern’s size. Such a 
result was not intended by SBA and 
would be contrary the SBA's 
longstanding policies of including 
revenues from all sources in determining 
a firm's size status. 
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As previously noted, the current size 
standard for the travel agencies industry 
is $3.5 million in annual receipts. This 
standard has been in effect since 1984. 
SBA intended the $3.5 million size 
standard to be measured in terms of 
gross value of bookings. Assuming a 10 
percent commission rate, this size 
standard was intended to approximate 
$350,000 in commissions. However, 
since the decision of SBA’s Office of 
Hearings and Appeals excluded 
amounts remittable by travel agents to 
third parties (e.g., airlines) from the 
determination of gross receipts, while 
applying the $3.5 million size standard, 
it effectively made the size standard $35 


million in gross bookings (or $3.5 million — 


in commissions and income from 
noncommissioned sources). SBA 
believes that such a standard is 
unreasonably large and attempted in the 
proposed rule to correct this standard. 
However, in setting the size standard in 
terms of only commissions, SBA 
overlooked other sources of income. 
Also, SBA was specifically aware of 
the competency question before making 
the July 30, 1986, proposal. Size 
standards, however, generally reflect 
the economic structure of the industry 
for which the standard is established; 
they are not intended to guarantee 
competency to perform certain projects 
or Government contracts. The SBA has 
a Certificate of Competency program to 
address these questions. Nonetheless, as 
pointed out in the proposal on page 51 
FR 27193, the majority of GSA’s travel 
contracts have been below $500,000 in 
gross bookings, with the average around 
$1 million. Firms with annual receipts of 
up to $5 million in gross bookings 
(approximately equivalent to $500,000 in 
commissions and noncommission 
income) will generally meet the small . 
business size standard. Since most GSA 
travel contracts, and the average size 
travel contracts do not appear to be 
disproportionate to the size standard, 
then there could exist many firms within 
the size standard competent to handle 
Government travel contracts. 


SBA certifies that this regulation will 
not have a significant economic impact 
on a substantial number of small entities 
within the meaning of the Regulatory 
Flexibility Act, 5 U.S.C., Section 601 et 
seq. SBA estimates that a size standard 
of $500,000 compared to the present one 
of $3.5 million would result in about 885 
firms out of 14,958 in the industry losing 
small business status. Under the 
$500,000 size standard, 93 percent of the 
firms in the industry would be eligible 
as small firms and these account for 65 
percent of the total industry revenues. 

The SBA also certifies that this 
regulation is a nonmajor rule as defined 


by Executive Order No. 12291, in that, it 
is not expected to have an impact of 
over $100 million per year. In addition, 
this regulation is not likely to result in a 
major increase in. costs or prices, or 
have a significant adverse impact on the’ 
economy. 

The annual amount of Government 
contracts in the travel agencies industry 
was $188 million as of early 1986. Most 
of these contracts have been set aside 
for small business, Set-aside contracts 
will continue to be awarded at levels 
currently experienced after the adoption 
of this rule. The change from $3.5 million 
in annual receipts to $500,000 in annual 
reciepts, excluding third party 
remittances, is not likely to have a $100 
million annual effect, or to increase 
costs or prices in any way. 

The SBA certifies that this regulation 
contains no reporting or recordkeeping 
requirements subject to the Paperwork 
Reduction Act, 44 U.S.C. Chapter 35. 
This rule defines the maximum size firm 
in the industry which may be eligible for 
the SBA’s assistance. The legal basis for 
this is section 5(b) of the Small Business 
Act, 15 U.S.C. 634(b). There are no 
Federal rules which duplicate, overlap, 


* or conflict with the final rule. 


List of Subjects in 13 CFR Part 121 


Administrative practice and 
procedure, Government procurement, 
Government property, Grant programs- 
business, Loan programs-business, 
Reporting and recordkeeping 
requirements, Small business. 


PART 121—[ AMENDED] 


Accordingly, Part 121 of 13 CFR is 
amended as follows: 

1. The authority citation for Part 121 of 
13 CFR continues to read as follows: 


Authority: 15 U.S.C. 632({a) and 634(b)(6). 


§ 121.2 [Amended] 

2. In Section 121.2(c)(2), Major Group 
47, Transportation Services, SIC-4724 is 
revised as follows: 


Mason GROUP 47—TRANSPORTATION 
SERVICES 


Size standard in 
number of employees 
or millions of dollars 


James Abdnor, 


Administrator, U.S. Small Business 
Administration. 


Dated: December 16; 1987. 
[FR Doc. 88-11693 Filed 5-24-88; 8:45 am] 
BILLING CODE 8025-01-M 
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13 CFR Part 121 


Small Business Size Standards; 
Modification of Size Standards To 
Make Existing Size Standards 
Compatible With 1987 Standard 
industrial Classification System 


AGENCY: Small Business Administration. 


ACTION: Final rule. 


SUMMARY: The Small Business 
Administration (SBA) is modifying its 
size standards to conform with the 
Standard Industrial Classification (SIC) 
System revised by the Office of 
Management and Budget (OMB), 
effective January 1, 1987. This is 
necessary so that SBA officials, Federal 
procurement personnel, and other users 
of size standards will have size 
standards which correspond to the 1987 
SIC system and thus be able to 
determine which firms are small 
businesses. SBA’s intent is to make its 
size standards compatible with the 1987 
SIC system, not to initiate any size 
standard changes. 


EFFECTIVE DATE: July 1, 1987. 

Address Comments to: Gary M. 
Jackson, Director, Size Standards Staff, 
1441 “L” Street, NW, Room 601, U.S. 
Small Business Administration, 
Washington, DC 20416. 


FOR FURTHER INFORMATION CONTACT: 
Alan Odendahl, Economist, (202) 653- 
6373. 


SUPPLEMENTARY INFORMATION: On 
January 6, 1987, SBA issued an 
emergency interim final rule in the 
Federal Register (52 FR 397) which 
modified its size standards to conform 
with the revision of the Standard 
Industrial Classification (SIC) System 
which went into effect on January 1, 
1987. The Office of Management and 
Budget, Executive Office of the 
President, extensively modified the 
industrial classification system in use 
since 1972 (see 51 FR 35170, October 1, 
1986) effective January 1, 1987. 


The interim final rule also requested 
public comments on the suitability of the 
emergency interim standards becoming 
final size standards. The comments 
were to be limited to industries or part 
of industries which experienced changes 
in classification under OMB’s SIC 
revision. 

As indicated in the January 6, 1987, 
notice, the economic statistics which 
SBA usually relies upon for setting size 
standards will not be available under 
the 1987 SIC system for some years. In 
place of statistics on the size 
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distribution of firms in transferred 
industries or segments of industries, 
SBA relied on the size of the industry (or 
portion of industry) transferred or 
retained, as measured by former dollar- 
value of sales or Government 
procurement. {In those-industries where 
Federal procurement is an important 
consideration, procurement took 
precedence over sales.) Accordingly, 
three decision rules were applied. 

(1) If a 1987 SIC code was created 
from all or any components of a single 
former SIC code, the size standard 
associated with the former SIC code is 
carried over to the new code. (This 
includes unchanged industries merely 
renumbered with a new code.) 

(2) A new or revised SIC code may be 
formed from all or component parts of 
two former SIC codes. If both former 
codes have the same size standard, that 
standard is used. If the size standards 
differ, the standard of the industry 
component having the larger dollar- 
value of sales (or the larger dollar-value 
of procurement, if procurement is 
important) is adopted. 

(3) A new or revised SIC code may 
have been formed from three or more 
former SIC codes, or components of SIC 
codes. If all of the former industries 
have a common size standard, that 
standard is applied to the new SIC code. 
Otherwise, the size standard of the 
component or combination of 
components which accounts for the 
largest dollar-value of sales (or dollar- 
value of Government procurement, if 
significant) is used. 

Although 299 4-digit SIC. industries in 
the 1987 SIC system represent either 
new codes or changes in coverage due 
to transferred components, there are 
only 33 components.of these new codes 
which received a different size standard 
in the January 6, 1987, emergency 
interim rule. All of these represented 
transferred or retained components 
which had a smaller dollar-value of 
sales or procurement in their new SIC 
industries than another component or 
combination of components which 
carried a different size standard. 

All the other components making up 
the 299 new SIC code either followed 
Decision Rule 1 above in carrying over 
the former size standard, had a common 
size standard with other components, or 
represented the larger dollar-value share 
of sales or Federal procurement when 

compared with other combinations of 
components. 

Detailed descriptions of the 1987 SIC 
codes and all components comprising 
them can be found in the 2987 SIC 
Manual, which was published by the 


Office of Management and Budget in 
September 1987. (It may be ordered from 
the National Technical Information 
Services, 5285 Port Royal Road, 
Springfield, Virginia 22161; Accession 
No. PB 87-100012 ($30.00).) 

Separately, since the Interim Final 
Rule was published, the size standard 
for Agricultural Production—Livestock, 
SICs 0212-0291, except 0211 and 0252, 
was changed to. $500,000 to comply with 
Public Law 99-272, approved April 7, 
1986. (A final rule stating this correction 
was published in the Federal Register on 
June 8, 1987—52 FR 21497.) Finally, the 
second sentence of footnote 9 
(previously footnote 8) in the table of 
size standards was deleted pursuant to 
an opinion of SBA’s General Counsel 
dated July 3, 1986, that this sentence 
“can have no legal application.” 

Public Comments 

Only two comments addressed the 
subject of the January 6, 1987, notice. 
One comment called attention toa 
typographical error designating a $500 
size standard for SIC-8731 rather than 
500 employees. This error has been 
corrected. The other recommended a 
clarifying footnote to SIC-6531. Such a 
footnote appears in this regulation as 
footnote 15 to the.table of size 
standards. 

Although seven others sent letters 
pertaining to the January 6, 1987, notice, 
none of the seven addressed the subject 
matter of the notice. Four engineering 
firms were unaware of the current size 
standard for engineering services and 
thought SBA was proposing a change. 
One firm opposed any mass change of 
size standards on the basis of the cost to 
revise lists of eligible firms. One 
association and one Federal agency 
presented their position on a particular 
size standard not affected by this 
regulation. 


Compliance With Executive Order 
12291, Regulatory Flexibility Act and 
Paperwork Reduction Act 


The final rule defines which firms are 
eligible to receive SBA’s assistance, 
including eligibility to bid on Federal 
contracts set aside for exclusive small 
business bidding. SBA has determined 
that this regulation is not a major rule as 
defined by Executive Order 12291, 
because it is not expected to have an 
economic impact of $100 million or 


more. 

The rule modifies the existing SBA's 
standards to make them compatible 
with the 1987 Standard Industrial 


Classification (SIC) System established 
by the Office of Management and 
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Budget. The intent was not to initiate 
any size standard changes, but to assign 
existing size standards to similar 
industries as developed in OMB’s SIC 
change. For most industries there was 
no SIC change or the only change was in 
the SIC descriptive number and/or title. 
In only 33 industries was a size standard 
actually changed. 

For approximately 7.7 million 
businesses subject to SBA's size 
standards, it is estimated that only 55 
businesses would lose small business 
eligibility due to this rule, while 382 
firms would gain eligibility. Among 
those losing eligibility are 25 retail firms. 
Among those gaining eligibility are 352 
Freight Forwarding Arrangement (SIC- 
4731) firms. 

A small percentage {about 2 percent) 
of small firms avail themselves of SBA's 
financial assistance, and 
overwhelmingly these are firms far 
below SBA’s size standards. Thus it is 
doubtful if this rule change will have 
any impact on firms seeking SBA’s 
financial assistance. 

Set-aside procurements are 9.7 
percent of the total dollar value of 
Federal procurements. It is estimated 
that no more than five firms would incur 
some degree of negative impact by 


- losing their small business status for set- 


aside contracts. For those gaining 
eligibility, we estimate that 
approximately 10 such firms will seek to 
bid in competition with other small firms 
for set-aside contracts totaling not more 
than $15 million. 

SBA certifies that this rule would not 
be likely to result in a major increase in 
costs or prices to the Federal 
Government or the firms involved, nor 
would it have a significant adverse 
effect on the United States economy. 

SBA certifies that this rule will not 
have significant adverse impact on a 
substantial number of small entities 
within the meaning of the Regulatory 
FlexibilityAct, 5 U.S.C. 601, et seq. 

The legal basis for this final rule is 
sections 3(a) and 5(b)(6} of the Small 
Business Act, 15 U.S.C. 632(a} and 
634(b)(6). There are no Federal rules 
which will duplicate, overlap or conflict 
with this final rule. 

SBA certifies that this rule contains no 
reporting or recordkeeping requirements 
which are subject to the Paperwork 
Reduction Act, 44 U.S.C. Chapter 35. 


Lists of Subjects in 13 CFR Part 121 


‘Administrative practice and 
procedure, Government procurement, 
Government property, Grant programs- 
business, Loan programs-business, 
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Recording and recordkeeping 
requirement, Small business. 


Accordingly, 13 CFR Part 121 is 
amended as follows: 


PART 121—{AMENDED] 


1. The authority citation for Part 121 of 
13 CFR continues to read as follows: 


Authority: Secs. 3(a) and 5(b)(6), Small 
Business Act, 15 U.S.C. 632(a) and 634({b)(6). 


2. Table 2 in § 121.2(d)(2) is revised as 
follows: 


/ 


TABLE 2—FINAL RULE SIZE STANDARDS 
By SIC INDUSTRY 


DIVISION A—AGRICULTURE 
Major Group 01—Agricultural Production—Crops 


TABLE 2—FINAL RULE SIZE STANDARDS 
By SIC INnDUSTRY—Continued 


Stone, N.E.C. 
Construction Sand 
and Gravel. 


...| Kaolin and Ball Clay ..... 
..| Clay, Ceramic, and 
Refractory Minerals, 
N.E.C. 
Potash, Soda, and 
Borate Minerals. 


Fertilizer Mineral 
Mining, N.E.C. 

Nonmetallic Minerals 
Services, Except 
Fuels. 

Miscellaneous 
Nonmetallic 
Minerals, Except 
Fuels. 


DIVISION C—CONSTRUCTION 


Major Group 15—Building Construction—General 
Contractors and Operative Builders 


18823 


TABLE 2—FiNAL RULE SiZE STANDARDS 
By SIC InouSTRY—Continued 


Final Rule 


Major Group 16—Heavy Construction Other Than 
Building Construction—Contractors 


Highway and Street 
Construction, 
Except Elevated 
Highways. 

Bridge, Tunnel, and 
Elevated a 


and Air-Conditioning. 
Painting and Paper 
Hanging. 


Masonry, Stone 
Setting, and Other 
Stone Work. 

Plastering, Drywall, 
Acoustical and 
Insulation Work. 

Terrazzo, Tile, Marbie, 
and Mosaic Work. 


Floor Laying and 
Other Floor Work, 
N.E.C. 

Roofing, Siding, and 
Sheet Metal Work. 


Water Well Drilling 
..| Structural Steel 

Erection. 

Glass and Glazing 
Work. 

Excavation Work 

Wrecking and 
Demolition Work. 

Installation or Erection 


Contractors, N.E.C. 
Base Housing 
Maintenance.?7 
DIVISION O—MANUFACTURING * 


Major Group 20—Food and Kindred Products 
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TABLE 2—FiNnAL RULE SIZE STANDARDS Taste 2—Finat Rue Size STANDARDS TABLE 2—FINAL RULE SizE STANDARDS 
By SIC INDUSTRY—Continued . By SIC iInpustRY—Continued By SIC inpustRY—Continued 


Fabrics of . 
Manmade Fiber and 
Silk. 

Finishers of Textiles, 


ice Cream and Frozen 
Desserts. 


Major Group 23—Apparei and Other Finished 
Products Made From Fabrics and Similar Materials 


500 
500 


88 88 888 
- e 8 48 
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TABLE. 2—FINAL RULE: SIZE STANDARDS 


By SIC InaustRY—Continued 


H furnish 
Except Curtains.and 
Draperies. 

Textile Bagg ........0.s0+0 

Canvas and Related 
Produets. 


| 


Ges: 8:8 83 2.3 


TABLE 2—FiNAL RULE Size STANDARDS 
BY SIC. InDUSTAY—Coentinued. 


SIC. Code: in: 1987, 
Not Used in: 1972) 


Wood Office Furniture .. 


Office Furniture, 
Except Wood: 
Public Building. and 
Related Furniture. 
Wood Office.and 
Store Fixtures, 
Partitions, Shelving, 
and‘Lockers. 
Office and Store 


Final Rule 


§ 8 8282 


s 


8 


TABLE 2—Finau Rue Size STANDARDS 
By SIC InnbuUSsTRY—Continued 


Size 
standards in 
number of 


of dollars 


Final Rule 


In Vitro, andi In: Vivo 
Diagnostic. 
Substances. 

Biological. Products, 
Except Diagnostic. 
Substances. 
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TABLE 2—FINAL RULE SIZE STANDARDS TABLE 2—FINAL RULE SiZE STANDARDS TABLE 2—FINAL RULE SIZE STANDARDS 
sy SIC InpusSTRY—Continued By SIC INDUSTRY—Continued By SIC InpustrY—Continued 


and Other Toilet 
Preparations. 


Steel Wiredrawing 
and Steel Nails and 
Spikes. 

Cold-Rolled Steel 
a Strip, and 


<a oua® Pipe and Tubes kd 
Gray and Ductile Iron 


Greases. 
Products of Petroleum 
and Coal, N.E.C. 


Fabricated Rubber 
Products, N.E.C. 
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TABLE 2—Finat RULE SIZE STANDARDS 


By SIC INbusTRY—Continued 


Major Group:34—Fabricated Metal Products, Except 
Machinery and Transportation Equipment 


TABLE 2—FINAL RULE SiZE STANDARDS 
By SIC InDusTRY—Continued 


Size 
standards in 
number of 
employees 
or millions 
of dollars 


Final Rule 


Description—(N.E.C. 
= Not Elsewhere 
Classified, * = New 
SIC Code in 1987, 
Not Used'in 1972) 


Metal Stampings, 
N.E-C. 


Electroplating, Plating, 
Polishing, 
Anodizing, and 

. Engraving, 
and Allied Services, 
N.EC. 

Smail’ Arms 
Ammunition. 

Ammunition, Except 


Industrial’ Valves 

Fluid Power Valves 
and Hose Fittings. 

Steel Springs, Except 
Wire. 


Major Group 35—Industrial and-Commercial 
Machinery; and: Computer Equipment 


..| Steam, Gas, and 
Hydraulic. Turbines, 
and. Turbine 
Generator Set Units. 

Internal tion 
Engines, N.E.C. 
Farm.Machinery and 


Equipment. 

Lawn.and'Garden 
Tractors. and: Home 
Lawn and Garden 
Equipment. 

Construetion 
Machinery, and 
Equipment. 

Mining, Machinery, and 
Equipment, Except 
Oil.and. Gas. Field 
Machinery and 
Equipment. 

Oil and Gas Field 
Machinery and 
Equi : 

Elevators: and Moving 
Stairways. 
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TABLE 2—Finat Rute SIZE STANDARDS 
By SIC InDUSTRY—Continued 


Size 
standards in 
number of 
employees 
or millions 
of dollars 


Final Rule 


Description—(N.E.C. 
= Not Elsewhere 
Classified, * = New 
SIC Code in. 1987, 
Not Used in 1972) 


Machine Tools, Metal 
Forming Types 

Industrial Patterns 

Special Dies and 
Tools, Die Sets, 
Jigs and Fixtures, 
and industrial Molds. 


Machinists’ 
Precision Measuring 
Devices. 
Power-Driven 
Handtools. 
Rolling, Mill Machinery 
and: Equipment. 


Machinery. 
Special Industry 
Machinery, N.E.C. 


Packaging Machinery... 


Changers, 
Industrial: High- 
Speed: Drives, and 
Gears. 

Industrial Process 
Furnaces and 
Qvens. 

Mechanical: Power 
Transmission 
Equipment; N.E.C. 

General Industrial 
Machinery. and 
Equipment, N:E.C. 

Electronic Computers ... 

Computer Storage 
Devices. 
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By SIC InpustRY—Continued 


Description—(N.E.C. 
= Not Elsewhere 


SIC Code in 1987, 
Not Used in 1972} 


Carburetors, Pistons, 
Piston Rings, and 
Valves. 

Fluid Power Cylinders 
and Actuators. 

Fluid Power Pumps 

and Motors. 


Major Group 36—Electronic and Other Electrical 


Equipment 


Relays and Industrial 
Controls. 
Electrical Industrial 
Apparatus, N.E.C. 
Household Cooking 
| Equipment. 
Household 
Refrigerators and 
Home and Farm 
Freezers. 
Household Laundry 
Equipment. 
Electric Housewares 
and Fans. 





TABLE 2—FINAL RULE SIZE STANDARDS 
By SIC InDUSTRY—Continued 


Aircraft Engines and 
Engine Parts. 
Aircraft Parts and 
Auxiliary Equipment, 
N.E.C. 
Ship Building and 
Repairing. 
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TABLE 2—FINAL RULE SIZE STANDARDS 


TABLE 2—FINAL RULE SIZE STANDARDS 
By SIC INDUSTRY—Continued 


X-Ray Apparatus and 
Tubes. and Related 
Irradiation 
Apparatus. 
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TABLE 2—FINAL RULE SIZE STANDARDS 
By SIC InpustRY—Continued 


Metal. 
Silverware, Plated 


Ware, and Stainless 
Steel Ware. 
...| Jewelers’ Findings 


DIVISION E—TRANSPORTATION, COMMUNICA- 


TIONS, ELECTRIC, GAS, AND SANITARY SERV- 
ICES 


Major Group 40—Railroad Transportation 


TABLE 2—FiNAL RULE SizE STANDARDS 
BY SIC InDUSTRY—Continued 


Not Used in 1972) 
Final Rule 


Major Group 41—Local and Suburban Transit and 
Interurban Highway Passenger Transportation 


Transit. 
Local Passenger 


Transportation, 
N.E.C. 


Facilities for Motor 


Vehicle Passenger 
Transportation. 


Major Group 42—Motor Freight Transportation and 
Warehousing 


Without Storage.” 
Trucking, Except 
Local 


Local Trucking With 


Facilities for Motor 
Freight 
Transportation. 


Water Transportation 
of Passengers, 
N.E.C. 
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TABLE 2—FINAL Rute SizE STANDARDS 
BY SIC INDbUSTRY—Continued 


be 

i standards in 

So cine on 
employees 
or millions 


Not Used in 1972) |_°f dollars 


Final Rule 


Handling. 


Towing and Tugboat 
Services. 


..| Water Transportation 
Services, N.E.C. 


Air Transportation, 
Scheduled. 
Air Courier Services 
.| Air Transportation, 
Nonscheduled. 
Airports, Flying Fields, 
and Airport 
Terminal Services. 


Crude Petroleum 
Pipelines. 

Refined Petroleum 
Pipelines. 


Arrangement of 
Passenger 
Transportation, 
N.E.C. 

Arrangement of 
Transportation of 
Freight and Cargo. 

Rental of Railroad 
Cars. 

Packing and Crating. 
Fixed Facilities and 

Inspection and 

Weighing Services 

for Motor Vehicle 

Transportation. 

Transportation 

Services, N.E.C. 


Major Group 48—Communications 


Radiotelephone 
Communications. 
Telephone 
Communications, 
Except 
Radiotelephone. 
Radio Broadcasting 
Stations. 
Television 
Broadcasting 
Stations. 
Cable and Other Pay 
Television Services. 
Communications 
Services, N.E.C. 


BEST COPY AVAILABLE 
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TABLE 2—FINAL RULE SIZE STANDARDS TABLE 2—FINAL Rue Size STANDARDS TABLE 2—FiNAL Rute Size STANDARDS 
BY SIC InDUstRY—Continued BY SIC InDuUSTRY—Continued By SIC inpustRY—Continued 


Description—(N.E.C. 
= Not Elsewhere 
Classified, “ = New 
SIC Code in 1987, 
Not Used in 1972) 


Refuse Systems *! 

Sanitary Services, 
N.E.C. 

Steam and Air- 
Condition 


DIVISION F—WHOLESALE TRADE 


Major Group 50—Wholesale Trade—Durable Goods 


Construction 
Materials, N.E.C. 

Photographic 

Equipment and 


Equipment and we 
Software. 
mnie Supptes So eee sci. 
Equipment, N.E.C. Major Group 52—Building Materials, Hardware, 
Garden Supply, and Mobile Home Dealers 


Buildina Material 
Dealers. 
Supplies, N.E.C. Paint, Glass, and 
Metals Service 
Centers and Offices. 
Coal and Other 
Minerals and Ores. 


Materials. 
Electrical Appliances, 

Television and 

Radio Sets. 
Electronic Parts and 


Plumbing and Heating 
Equipment and 





Supplies 
(Hydronics). 





Federal Register /. Vol. 53, No. 101 /. Wednesday, May 25;:1988 / Rules and Regulations 


TABLE 2—FINAL RULE SIZE STANDARDS 
BY SIC InpustRY—Continued 


Major Group 55—Automotive Dealers and Gasoline 
Service Stations 


Wear Stores. 
Family Clothing 


Floor Covering Stores .. 
Drapery, Curtain, and 
Uphoistery Stores. 


TABLE 2—FiNAL RULE SizE STANDARDS 
BY SIC InDUSTRY—Continued 


Description—(N.E.C. 
= Not Elsewhere 

i * = New 
SIC Code in 1987, 
Not Used in 1972) 


Musical Instrument 
Stores. 


Eating Places, Except 
Food Service, 
insti tor i 


Order Houses. 
Automatic 
Merchandising 
Machine Operators. 
Direct Selling 
Establishments. 


Gas (Bottled Gas) 
Dealers. 
Fuel Dealers, N.E.C....... 


Tobacco Stores and 
Stands. 

News Deaiers and 
Newsstands. 

Optical Goods Stores... 

Miscellaneous Retail 
Stores, N.E.C. 


DIVISION H—FINANCE, INSURANCE, AND REAL 


ESTATE '* 
Major Group 60—Depository Institutions 
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TABLE 2—FINAL RULE SIZE STANDARDS 
BY SIC InDUSTRY—Continued 


Final Rule 


Savings Institutions, 
Not Federally 
Chartered. 


Insurance Agents, 
Brokers, and 
Service. 


Major group 65—Real Estate 


Residential Mobile 
Home Sites. 
Leasing of Building 
Space to Federal 
_ Government by 
Owners. '5 
Real Estate Agents 
and Managers. 


DIVISION I—SERVICES '¢ 


Major Group 70—Hotels, Rooming Houses, Camps, 


and Other Lodging Places 


Hotels and Motels 
Rooming and 
Boarding Houses. 
Sporting and 
Recreational Camps. 
Recreational Vehicle 
Parks and 
Campsites. 
Organization Hotels 
and Lodging 
Houses, on 


| 
Membership Basis. 
dome " = 


| 





Group 72—Personal Services 





Power Laundries, 
Family and 
Commercial. 

Garment Pressing, 
and Agents for 
Laundries and 
Drycleaners. 

..| Linen Supply 

Coin-Operated 
Laundries and 
Drycleaning. 

Drycleaning Plants, 
Except Rug 
Cleaning. 

Carpet and Upholstery 
Cleaning. 

Industrial Launderers.... 

Laundry and Garment 
Services, N.E.C. 

Photographic Studios, 
Portrait. 








18832 Federal Register / Vol. 53, No. 101 / Wednesday, May 25, 1988 / Rules and Regulations 


TABLE 2—FINAL RULE SIZE STANDARDS TABLE 2—FINAL RULE SiZE STANDARDS TABLE 2—FINAL RULE SiZE STANDARDS 
By SIC InDusTRY—Continued By SIC InpDustRY—Continued 


Description—(N.E.C. 
= Not Elsewhere 
Classified, “ = New 
SIC Code in 1987, 
Not Used in 1972) 


Tire Retreading and 

Repair Shops. 
Automotive Glass 
Replacement Shops. 
utomotive 


T a 
Repair Shops. 


A 


Maintenance 
Services, N.E.C.. 
Medical Equipment 
Rental and Leasing. 
..| Heavy Construction 
Equipment Rental 
and Leasing. 
Equipment Rental and 
Leasing, N.E.C.. 
Employment Agencies.. 
..| Help Supply Services... 
Computer 
Programming 
Services 


Prepackaged 
Software. 
Computer Integrated 
Systems Design. 
Computer Processing 
and Data 
Preparation and 
Processing Services. ; 
| : ‘ ; Osteopathy. 
_— ee Offices and Clinics of 
Computer Facilities and Clinics of 


Computer Rental and . Offices and Clinics of 


Leasing. Podiatrists. 
Computer 

Maintenance and 

Repair. 








Federal Register / Vol. 53, No. 101 / Wednesday, May 25, 1988 / Rules and Regulations 


TABLE 2—FiNAL Rute SIZE STANDARDS 
BY SIC iInDUSTRY—Continued 


TABLE 2—Finat Rute SizE STANDARDS 
By SIC InnbustRY—Continued 


Description—(N.E.C. 
= Not Elsewhere 
Classified, * = New 
SIC Code in 1987, 
Not Used in 1972) 


Major Group 87—Engineering, Accounting, 
Research, Management, and: Related. Services 


and Naval 
Architecture. 
Other Engineering 
Services. 
Architectural Services 
(Other Than Naval). 


1 Size: standards: preceded: by a dollar sign ($) are 
in millions of dollars of annual receipts. All others 
are in number of employees unless specified other- 
wise. 


2 To be considered. smail,. a firm must perform: the 
dredging of at least 40° percent of the yardage with 


its own a 
another smal aoe 

3 SIC Divisio D—Manutfacturing: “Rebuilding on a 
factory basis or equivalent.” For rebuilding machin- 
Eee vod gen 
applicable for new manufactured product. The 
propriate size standard is not limited to manufactur. 


ers. Ordinary repair 
ations, 


* SIC-2033: For purposes of Government procure- 
ment for food and ing under SIC- 
2083, the standard of employees shall be exciu- 

labor as defined in section (k) of 
Tax Act, 68A Stat. 454, 


pneumatic tires within Census i 
30411 and’ 30112, provided that: (1); The value: of 
. = Classification. 


Refuse, Collecting; 
al’ shall have a. size standard: of 
paneer ye ety we 
tems. 
® Offshore Marine Services: The applicable size 
—_ shall: be sia. milion for firms: furnishing 
services to concems e! 


ansportating, Without 
= — has the same size standard as 
12S/C-5599: For retail’ firms whose principal line-of 
business is the retail sale of aircraft, a $5 million size 
standard shall apply. 

13 Most industries in Division H: —Finance, \nsur- 
ance, and Real Estate—are excluded from SBA 
assistance. 

14 As measured by total assets. 

15 Leasing of building space to the Federal Gov- 
ernment by owners—For the purpose of Government 
procurement, a size — of ee in gross 
receipts is established for owners of building space 
that is leased to the Government. The 
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standard for these procurements shall apply to the 
owner of the property and not to those acting as an 
agent for the owner There is no size standard 
concerning the agent. 

16 For all industries not 
division, the size standard is 


ically listed in this 


contract, then the proper size standard shall be that 
for the particular industry, and not the base meinte- 


Base Housing Maintenance is $7 
size standard as for Special Trade Saen 


craft ground support i 
will be classified under SIC-3728. 
19 SIC-8731' For research and 


Reseach (SBI (SBIR) ram mony a different {donamon 
6 eo law. See Fizt 7 of these 


ind development for aircraft, a size 
standard of 1,500 employees shall apply 

For research and development for guided missiles 
and space vehicles; aircraft engines; aircraft parts; 
and propulsion parts; guided missile space 
vehicle parts and auxiliary equipment, not elsewhere 
classified, a size standard of 1,000 employees shalt 
apply Research and development for gui - 
tion a 


service, or manage- 
relations, conference —? travel 
arrangements, word processing, maintaining files 
and/or libraries, switchboard operation, writers, 
bookk tenance 


eeping, minor office equipment main 
and repair, use of information systems (not program- 
ming), etc. 
James Abdnor, 


Administrator, U.S. Small Business 
Administration. 


Date: December 16, 1987 
[FR Doc. 88-11694 Filed 5-24-88; 8:45 am] 
BILLING CODE 6025-01-M 


DEPARTMENT OF TRANSPORTATION 
Federal Aviation Administration 

14 CFR Part 39 

[Docket No. 88-NM-50-AD; Amdt. 39-5939] 


Airworthiness Directives; Boeing 
Model 747-200 and 747-300 Series 
Airplanes 


AGENCY: Federal Aviation 
Administration (FAA), DOT. 


ACTION: Final rule. 


SUMMARY: This amendment adopts a 
new airworthiness directive (AD), 
applicable to all Boeing Model 747-200 
and 747-300 series airplanes, and 
supersedes telegraphic Airworthiness 
Directive T88-08-51 issued on April 8, 
1988, which currently requires 
inspection of the center wing fuel tank 
for fuel leakage into the forward cargo 
compartment. That AD was prompted 
by reports of fuel leaking into the 
forward cargo compartment. This 
amendment is prompted by a 
determination that additional airplanes 
may be subject to similar fuel leakage. 
This condition, if not corrected, could 
create a potential fire hazard in the 
forward cargo compartment. 


EFFECTIVE DATE: June 13, 1988. 


ADDRESSES: The applicable service 
information may be obtained from the 
Boeing Commercial Airplane Company, 
P.O. Box 3707, Seattle, Washington 
98124. This information may be 
examined at the FAA, Northwest 
Mountain Region, 17900 Pacific Highway 
South, Seattle, Washington, or at the 
Seattle Aircraft Certification Office, 
9010 East Marginal Way South, Seattle, 
Washington. 


FOR FURTHER INFORMATION CONTACT: 
Mr. Kanji K. Patel, Propulsion Branch, 
ANM-140§; telephone (206) 431-1973. 
Mailing address: FAA, Northwest 
Mountain Region, 17900 Pacific Highway 
South, C-68966, Seattle, Washington 
98168. 


SUPPLEMENTARY INFORMATION: On April 
8, 1988, the FAA issued telegraphic AD 
T88-08-51, applicable to certain Boeing 
Model 747-200 series airplanes, which 
requires visual inspections of the wing 
center section front spar lower chord - 
area for fuel leaking from the center 
wing fuel tank into the forward cargo 
compartment, and repair of any leaks 
that are discovered. That action was 
prompted by reports of fuel leaks, due to 
either loose or broken bolts which 
connect the body station (BS) 1,000 
bulkhead chord to the wing center 
section front spar lower chord through 
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an internal drag splice fitting and a 
bathtub fitting at body stringer S-38 on 
both sides of the airplane. Fuel leaking 
into the forward cargo compartment, 
which is not a flammable fluid leakage 
zone, creates a potential fire hazard. 

Since issuance of that telegraphic AD, 
which was applicable only to Boeing 
Model 747-200 series airplanes through 
line number 592, further investigation 
has revealed that a required secondary 
fuel barrier (CAT-A-LAC coating), may 
not have been applied to cover the bolt 
areas described above on Model 747-200 
and Model 747-300 series airplanes 
through line number 699. Without this 
coating, failure of the bolt would allow 
fuel to leak into the cargo compartment 
area causing a fire hazard. Therefore, 
the FAA has determined that these 
additional airplanes must also be 
inspected for fuel leakage. 

The cause of the loose or broken bolts 
is still under investigation. However, the 
manufacturer is developing a design 
change, as well as applicable service 
instructions, that will address the 
problems associated with the bolt. Once 
this modification is available, the FAA 
may consider additional rulemaking 
action to require its installation. 

Since this condition is likely to exist 
or develop on other airplanes of this 
same type design, this AD supersedes 
telegraphic AD T88-08-51 with a new 
AD, applicable to Model 747-200 and 
Model 747-300 series airplanes through 
line number 699. This AD requires visual 
inspection for fuel leaks at Body Station 
(BS) 1,000 pressure bulkhead on either 
side of the airplane between fuselage 
stringers S-37 and S-39, with specific 
attention to the bathtub fitting attaching 
bolt located at stringer S-38. If fuel 
leakage is detected, it must be repaired 
prior to further flight. 

Since a situation exists, that requires 
immediate adoption of this regulation, it 
is found that notice and public 
procedure hereon are impracticable, and 
good cause exists for making this 
amendment effective in less than 30 
days. 

The regulations set forth in this 
amendment are promulgated pursuant to 
the authority in the Federal Aviation Act 
of 1958, as amended (49 U.S.C. 1301 e¢ 
seq.), which statute is construed to 
preempt state law regulating the same 
subject. Thus, in accordance with 
Executive Order 12612, it is determined 
that such regulations do not have 
federalism implications warranting the 
preparation of a Federalism 
Assessment. 

The Federal Aviation Administration 
has determined that this regulation is an 
emergency regulation that is not 
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considered to be major under Executive 
Order 12291. It is impracticable for the 
agency to follow the procedures of 
Order 12291 with respect to this rule 
since the rule must be issued 
immediately to correct an unsafe 
condition in aircraft. It has been further 
determined that this document involves 
an emergency regulation under DOT 
Regulatory Policies and Procedures (44 
FR 11034; February 29, 1979). If this 
action is subsequently determined to 
involve a significant/major regulation, a 
final regulatory evaluation or analysis. 
appropriate, will be prepared and 
placed in the regulatory docket 
(otherwise, an evaluation or analysis is 
not required). 
List of Subjects in 14 CFR Part 39 
Aviation safety, Aircraft. 
Adoption of the Amendment 


Accordingly, pursuant to the authority 
delegated to me by the Administrator, 
the Federal Aviation Administration 
amends § 39.13 of Part 39 of the Federal 
Aviation Regulations as follows: 


PART 39 [AMENDED] 


1. The authority citation for Part 39 
continues to read as follows: 


Authority: 49 U.S.C. 1354(a); 1421 and 1423; 
49 U.S.C. 106{g) {Revised Pub. L. 97-449; 
January 12, 1983); and 14 CFR 11.89. 


§ 39.13 [Amended} 

2. By superseding telegraphic AD T88- 
08-51, issued April 8, 1988, with the 
following new airworthiness directive: 


Boeing: Applies to Model 747-200 and 747- 
300 series airplanes, through line number 
699, certificated in any category. 
Compliance required as indicated, unless 
previously accomplished. 

To detect a fuel leak from: the center wing 
fuel tank front spar into the: forward cargo 
compartment accomplish the following: 

A. Within the next 50 flight hours after the 
effective date of this AD, unless previously 
accomplished within the last 350 flight hours, 
and thereafter at intervals not to exceed 400 
flight hours, conduct a visual inspection for 
fuel leaks at the forward side of the forward 
wall of the center wing fuel tank (body 
station 1000 pressure bulkhead) between 
fuselage stringers S-37 and S—39, left and 
right side of the airplane with specific 
attention to the bathtub fittings at fuselage 
stringer S-38 (Body Buttline 78.5, left and 


right). 

B. If fuel leakage or fuel staining is 
detected, prior to further flight, repair the fuel 
leak in accordance with Boeing Model 747 
Structural Repair Manual and reseal in 
accordance with Boeing Model 747 
Maintenance Manual. 

C. An alternate means.of compliance or 
adjustment of the compliance time, which 
provides an acceptable level! of safety,. may 
be used when approved by the Manager, 
Seattle Aircraft Certification Office, FAA, 
Northwest Mountain Region. 

Note: The request should be forwarded 
through an FAA Principal Maintenance 


Inspector (PMI), who-méy add any comments 
and then send it to the Manager, Seattle 
Aircraft Certification Office. 

D. Special flight permits may be issued in 
accordance with FAR 21.197 and 21.199 to 
operate airplanes to a base in order to 
comply with the requirements of this AD. 


This amendment becomes effective 
June 13, 1988. 

This supersedes Telegraphic AD T88—- 
08-51, issued April 8, 1988. 


Issued in Seattle, Washington, on May 17, 
1988. 


Frederick M. Isaac, 

Acting Director, Northwest Mountain Region. 
[FR Doc. 88-11659 Filed 5-24-88; 8:45 am] 
BILLING CODE 4910-13-M 


14 CFR Parts 21, 25, and 36 


[Docket No. 23340 Amendment Nos. 21-62, 
25-63, and 36-15] 


Standards Governing the Noise 
Certification of Aircraft 


AGENCY: Federal Aviation 
Administration (FAA), DOT. 


ACTION: Final rule; correction. 


summMaRY: In the May 6, 1988, issue of 
the Federal Register (53 FR 16369), the 
FAA published a final rule revising 14 
CFR Parts 21, 25, and 36. The final rule 
contained three errors: A comma was 
omitted, a wrong word was used, and 
one equation had a lower case letter 
when an upper case letter should have 
been used. This document serves to 
correct these errors. 


FOR FURTHER INFORMATION CONTACT: 
Harvey VanWyen, (202) 267-3558. 


Correction to the Rule 


1. Page 16368, first column, under 
Section A36.5(d)(5), second line, insert a 
comma after the word “procedures”. 

2. Page 16368, third column, under 
Section A36.11(e)(3) Sideline flight path., 
third line, “during” should read “using; 
and in the next line, change the lower 
case “x” in the equation to an upper 
case “X”, : 


Dated: May 20, 1988 


Donald P. Byrne, 

Acting Assistant Chief Counsel, Regulations 
and Enforcement Division, Office of the Chief 
Counsel. 

Note: An. additional correctior to this 
document is published elsewhere in the 
corrections section of this issue of the Federal 
Register 
[FR Doc. 88-11711 Filed 5-24-88; 8:45 am] 
BILLING CODE 4910-13-M 
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14 CFR Part 71 
[Airspace Docket No. 87-AWA-23] 


Establishment of Airport Radar 
Service Areas; Correction 


AGENCY: Federal Aviation 
Administration (FAA), DOT. 


ACTION: Correction to final rule. 


SUMMARY: This action corrects the 
description of the Roanoke Regional/ 
Woodrum Field, VA, Airport Radar 
Service Area (ARSA). In the final rule 
errors were made in the bearings which 
described the divisions of the 5-10-mile 
area. 


EFFECTIVE DATE: 0901 UTC, July 28, 1988: 


FOR FURTHER INFORMATION CONTACT: 
Joe Gill, Airspace Branch (ATO-240), 
Airspace-Rules and Aeronautical 
Information Division, Air Traffic 
Operations Service, Federal Aviation 
Administration, 800 Independence 
Avenue SW., Washington, DC 20591; 
telephone: (202) 267-9252. 


SUPPLEMENTARY INFORMATION: 
History 


Federal Register Document 87-28081 
published December 8, 1987, established 
ARSA's at Roanoke, VA, and four other 
locations (52 FR 46556). Errors were 
made in the bearings which described 
the subareas of the 5-10-mile area for 
the Roanoke: ARSA. The bearings 
inadvertently were described as 
magnetic rather than true as they should 
have been. This action corrects that 
oversight. 

The FAA has determined that this 
regulation only involves an established 
body of technical regulations for which 
frequent and routine amendments are 
necessary to keep them operationally 
current. It, therefore—(1) Is not a “major 
rule” under Executive Order 12291; (2) is 
not a “significant rule” under DOT 
Regulatory Policies and Procedures (44 
FR 11034; February 26, 1979); and (3) 
does not warrant preparation of a 
regulatory evaluation as the anticipated 
impact is so minimal. Since this is a 
routine matter that will only affect air 
traffic procedures and air navigation, it 
is: certified that this rule will not have a 
significant economic impact on a 
substantial number of small entities 
under the criteria of the Regulatory 
Flexibility Act. 


List of Subjects in 14 CFR Part 71 


Aviation safety, Airport radar service 
areas. 
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Adoption of the Correction 


Accordingly, pursuant to the authority 
delegated to me, Federal Register 
Document 87-28081, is published in the 
Federal Register on December 8, 1987, 
(52 FR 46556) is corrected as follows: 


PART 71—DESIGNATION OF FEDERAL 
AIRWAYS, AREA LOW ROUTES, 
CONTROLLED AIRSPACE, AND 
REPORTING POINTS 


1. The authority citation for Part 71 
continues to read as follows: 


Authority: 49 U.S.C. 1348{a), 1354(a), 1510; 
Executive Order 10854; 49 U.S.C. 106(g) 
(Revised Pub. L. 97-449, January 12, 1983); 14 
CFR 11.69. 


§ 71.501 [Amended] 
2. Section 71.501 is amended as 
follows: 


Roanoke Regional /Woodrum Field, VA 
[New] 

That airspace extending upward from the 
surface to and including 5,200 feet MSL 
within a 5-mile radius of the Roanoke 
Regional Airport (lat. 37°19'29" N., long. 
79°58'35”" W.); and that airspace extending 
upward from 3,800 feet MSL to and including 
5,200 feet MSL within a 10-mile radius of the 
airport from the 004° bearing from the airport 
clockwise to the 104° bearing from the 
airport; and that airspace extending upward 
from 3,400 feet MSL to and including 5,200 
feet MSL from the 104° bearing from the 
airport clockwise to a line formed by a point 
at the 274° bearing from the airport at 5 miles 
direct to a point at the 257° bearing from the 
airport at 10 miles. 

Issued in Washington, DC, on May 18, 1988. 
Temple H. Johnson, 

Manager, Airspace-Rules and Aeronautical 
Information Division. 

[FR Doc. 88-11658 Filed 5-24-88; 8:45 am] 
BILLING CODE 4910-13-M 


ENVIRONMENTAL PROTECTION 
AGENCY 


21 CFR Parts 193 and 561 

[FAP 6H5515/R943; FRL-3385-1] 

Pesticide Tolerance for Cyano(4- 
Fiuoro-3-Phenoxyphenyl)Methyl-3-(2,2- 


Dichloroethenyl)-2,2- 
Dimethycyclopropanecarboxylate 


AGENCY: Environmental Protection 
Agency (EPA). 
ACTION: Final rule. 


SUMMARY: This rule establishes a food/ 
feed additive regulation to permit 
residues of the insecticide cyfluthrin 
(cyano(4-fluoro-3- 
phenoxypheny])methyl-3-(2,2- 
dichloroetheny])-2,2- 
dimethylcyclopropanecarboxylate) in or 


on foods/feeds processed in food/feed 

handiing establishments where the 

insecticide is used for pest control 
purposes. This regulation to establish 
the maximum permissible level for 
residues of the insecticide in or on food/ 
feed commodities was requested by the 

Mobay Corp. 

EFFECTIVE DATE: May 25, 1988. 

ADDRESS: Written objections, identified 

by the document control number [FAP 

6H5515/R943] may be submitted to the 

Hearing Clerk (A-110), Environmental 

Protection Agency, Rm. 3708, 401 M 

Street SW., Washington, DC 20460. 

FOR FURTHER INFORMATION CONTACT: 

By mail: 

George LaRocca, Product Manager (PM) 
15, Registration Division (TS-767C), 
Office of Pesticide Programs, 
Environmental Protection Agency, 401 
M Street SW., Washington, DC 20460. 

Office location and telephone number: 
Rm. 200, CM #2, 1921 Jefferson Davis 
Highway, Arlington, VA 22202, (703) 
557-2400. 

SUPPLEMENTARY INFORMATION: EPA 

issued a notice, published in the Federal 

Register of December 3, 1986 (51 FR 

43663), which announced that Mobay 

Chemical Corp., Agricultural Chemicals 

Division, P.O. Box 4913, Hawthorn Rd., 

Kansas City, MO 64120, had filed a food 

additive petition (FAP 6H5515), 

proposing that 21 CFR Part 193 be 
amended by establishing a regulation 
permitting tolerances for residues of the 
insecticide cyfluthrin (cyano(4-fluoro-3- 
phenoxypheny])methyl-3-(2,2- 
dichloroetheny])-2,2- 
dimethylcyclopropanecarboxylate) with 

a tolerance limitation of 0.05 part per 

million in foods processed (other than 

those already covered by a higher 
tolerance as a result of use on growing 
crops) in food-handling establishments 
where the insecticide is used for pest 
control. 

The food additive petition was 
amended on August 11, 1987, to include 
a proposed feed additive tolerance (21 
CFR Part 561). 

There were no comments received in 
response to the notice of filing. 

The data submitted in the petition and 
other relevant material have been 
evaluated. The toxicology data 
considered in support of the tolerance 
include a 12-month oral toxicity study in 
dogs with a no-observed-effect level 
(NOEL).of 4.0 milligrams/kilogram/day 
(mg/kg/day); 24-month rat and mouse 
chronic feeding studies with systemic 
NOEL’s of 2.5 and <7.5 mg/kg/day, 
respectively, with no oncogenic effects 
observed at dose levels up to and 
including 22.5 and 120 mg/kg/day, the 
highest dose levels tested (HDT) for rats 
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and mice, respectively. No teratogenic 

effects were observed in rats at dose 

levels up to and including 30 mg/kg/day, 
or in rabbits at dose levels up to and 

including 45 mg/kg/day, HDT. In a 3- 

generation reproduction study in rats, 

the NOEL for reproductive effects was 

2.5 mg/kg/day. 

The following genotoxicity tests were 
negative: a gene mutation assay (CHO/ 
HGPRT), a sister chromatid exchange 
assay, and an unscheduled DNA 
synthesis assay. 

The acceptable daily intake (ADI), 
based on a NOEL of 2.5 (mg/kg) body 
weight (bwt)/day for a 2-year rat 
feeding study and a safety factor of 100, 
is 0.025 mg/kg bwt/day. The theoretical 
maximum residue contribution (TMRC) 
from established and pending tolerances 
is 0.000549 mg/kg (bwt)/day. Approval 
of the tolerances for food/feed handling 
establishments where food and feed 
products are processed or prepared 
would increase the percentage of the 
ADI used up by 2.3 percent (from 2.2 to 
4.5 percent) and increase the TMRC to 
0.001134 mg/kg (bwt)/day. 

The metabolism of the chemical in 
plants for this food-handling - 
establishment use is adequately 
understood. An analytical method (gas 
liquid chromatography with an electron 
capture detector) is available for 
enforcement. The methodology is being 
made available to anyone who is 
interested in pesticide enforcement 
when requested from: 

By mail: 

Information Service (TS-767C), Program 
Management and Support Division, 
Office of Pesticide Programs, 
Environmental Protection Agency, 401 
M Street SW., Washington, DC 20460. 

Office location and telephone number: 
Rm. 236, CM #2, 1921 Jefferson Davis 
Highway, Arlington, VA 22202, (703) 
557-3262. 

The scientific data reported and other 
relevant material have been evaluated, 
and the Agency concludes that the 
pesticide may be safely used in the 
prescribed manner when such use is in 
accordance with the label and labeling 
registered pursuant to FIFRA, as 
amended (86 Stat. 751, 7 U.S.C. 135(a) et 
seq.). Accordingly, the regulation is 
established as set forth below. 

Any person adversely affected by this 
regulation may, within 30 days after the 
date of publication in the Federal 
Register, file written objections with the 
Hearing Clerk (address above). Such 
objections should be submitted in 
quintuplicate and specify the provisions 
of the regulation deemed objectionable 
and the grounds for the objections. If a 
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hearing is requested, the objections must 
state the issues for the hearing. A 
hearing will be granted if the objections 
are legally sufficient to justify the relief 
sought. 

The Office of Management and Budget 
(OMB) has exempted this regulation 
from the OMB requirements of 
Executive Order 12291 pursuant to 
section 8(b) of that Order. 

Pursuant to the requirements of the 
Regulatory Flexibility Act (Pub. L. 96- 
354, 94 Stat. 1164 (5 U.S.C. 601-612)), the 
Administrator has determined that 
regulations establishing new tolerances 
or raising tolerance levels or 
establishing exemptions from the 
tolerance requirements do not have a 
significant economic impact on a 
substantial number of small entities. A 
certification statement to this effect was 
published in the Federal Register of May 
4, 1981 (46 FR 24950). 


(Sec. 408(c), 72 Stat. 1786 (21 U.S.C. 346(c)) 


List of Subjects in 21 CFR Parts 193 and 
561 


Food additives, Feed additives, 
Pesticides and pests. 


Dated: May 16, 1988. 
Douglas D. Campt, 
Director, Office of Pesticide Programs. 


Therefore, it is proposed that Chapter 
I of Title 21 of the Code of Federal 
Regulations be amended as follows: 


PART 193—{AMENDED] 


1. In Part 193: 
a. The authority citation for Part 193 
continues to read as follows: 


Authority: 21 U.S.C. 348. 


b. In § 193.98, paragraph (c) is added 
to read as follows: 


§ 193.98 Cyano(4-fluoro-3- 

phenoxyphenyl)methy!-3-(2,2- 

dichioroetheny!)-2,2-dimethy!- 
cyclopropanecarboxyilate. 

(c) A tolerance of 0.05 ppm is 
established for residues of the 
insecticide cyano(4-fluoro-3- 
phenoxyphenyl)methyl-3-(2,2- 
dichloroethenyl)-2,2-dimethyl- 
cyclopropanecarboxylate in food 
commodities exposed to the insecticide 
during treatment of food-handling 
establishments where food and food 
products are held, processed, prepared, 
or served. Treatments may be made by 
general surface, spot, and/or crack and 
crevice applications. ° 

(1) General surface treatments shall 
be limited to a maximum of 3.8 grams of 
active ingredient per 1,000 square feet, 
applying to walls, floors, and ceilings 
with a low-pressure system. Cover or 


remove all food processing and/or 
handling equipment during application. 
Do not apply directly to food products. 
Reapplications may be made at 10-day 
intervals. 

(2) Crack and crevice or spot 
treatments shall be limited to a 
maximum of 0.1 percent of the active 
ingredient by weight, applied with a 
low-pressure system with a pinpoint or 
variable pattern nozzle. Cover exposed 
food or remove from premises. Do not 
apply directly to food. Reapplications 
may be made at 10-day intervals. 

(3) To ensure safe use of the 
insecticide, its label and labeling shall 
conform to that registered by the 
Environmental Protection Agency, and it 
shall be used in accordance with such 
label and labeling. 


PART 561—[ AMENDED] 


2. In Part 561: 
a. The authority citation for Part 561 
continues to read as follows: 


Authority: 21 U.S.C. 348. 


b. In § 561.96, new paragraph (c) is 
added, to read as follows: 


§561.96 Cyano(4-fluoro-3- 
phenoxyphenyl)methyl-3-(2,2- 
dichloroethenyl)-2,2- 
dimethyicyclopropanecarboxylate. 

(c) A tolerance of 0.05 part per million 
is established for residues of the 
insecticide cyano(4-fluoro-3- 
phenoxyphenyl)methyl-3-(2,2- 
dichloroetheny})-2,2- 
dimethylcyclopropanecarboxylate in 
feed commodities exposed to the 
insecticide during treatment of feed- 
handling establishments where feed and 
feed products are held, processed, 
prepared, or served. Treatments may be 
made by general surface, spot, and/or 
crack and crevice applications. 

(1) General surface treatments shall 
be limited to a maximum of 3.8 grams of 
active ingredient per 1,000 square feet, 
applying to walls, floors, and ceilings 
with a low-pressure system. Cover or 
remove all feed processing and/or 
handling equipment during application. 
Do not apply directly to feed products. 
Reapplications may be made at 10-day 
intervals. 

(2) Crack and crevice or spot 
treatments shall be limited to a 
maximum of 0.1 percent of the active 
ingredient by weight, applied with a 
low-pressure system with a pinpoint or 
variable pattern nozzle. Cover exposed 
food or-remove from premises. Do not 
apply directly to feed. Reapplications 
may be made at 10-day intervals. 

(3) To ensure safe use of the 
insecticide, its label and labeling shall 
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conform to that registered by EPA, and 
it shall be used in accordance with such 
label and labeling. 


[FR Doc. 8811571 Filed 5-24-88; 8:45 am] 
BILLING CODE 6560-50-M 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


Food and Drug Administration 
21 CFR Parts 333 and 444 
[Docket No. 88N-0096] 


Antibiotic Drug Products; Updating 
and Technical Changes 


AGENCY: Food and Drug Administration. 
ACTION: Final rule. 


SUMMARY: The Food and Drug 
Administration (FDA) is amending the 
monograph in 21 CFR Part 333 that 
establishes conditions under which 
over-the-counter (OTC) first aid 
antibiotic drug products are generally 
recognized as safe and effective and not 
misbranded. FDA is concurrently 
amending the antibiotic regulations in 21 
CFR Part 444 to be consistent with the 
monograph for OTC first aid antibiotic 
drug products. These amendments 
involve noncontroversial technical 
changes to clarify that neomycin sulfate 
as a single ingredient in a cream base is 
included in the final monograph and in 
21 CFR 444.542b. 


DATES: 21 CFR 333.110(e) and 
333.120(a)(10) are effective December 12, 
1988. 21 CFR 444.5g2b(a)(1) and (2) are 
effective May 25, 1988; comments on the 
amendment to 21.CFR 333.110 and 
333.120 by June 24, 1988; comments, 
notice of participation, and request for 
hearing on the amendment to 21 CFR 
444.542b by June 24, 1988; data, 
information, and analyses to justify a 
hearing on the amendment to 21 CFR 
444.542b by July 25, 1988. 

ADDRESS: Written comments, notice of 
participation, requests for hearing, data, 
information, and analyses to justify a 
hearing to the Dockets Management 
Branch (HFA-305), Food and Drug 
Administration, Rm. 4-62, 5600 Fishers 
Lane, Rockville, MD 20857. 

FOR FURTHER INFORMATION CONTACT: 
William E. Gilbertson, Center for Drug 
Evaluation and Research (HFD-210), 
Food and Drug Administration, 5600 
Fishers Lane, Rockville, MD 20857, 301- 
295-8000. 

SUPPLEMENTARY INFORMATION: This 
document revises the final monograph 
for OTC first aid antibiotic drug 
products in 21 CFR Part 333 (December 
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11, 1987; 52 FR 47312) and the 
regulations for antibiotic drug products 
in 21 CFR Part 444. The final monograph 
for OTC first aid antibiotic drug 
products does not specifically list single 
ingredient neomycin sulfate cream 
products nor do the oligosaccharide 
antibiotic drug regulations in 21 CFR 
Part 444. The agency had intended that 
both regulations include single 
ingredient neomycin sulfate in a cream 
base. Accordingly, the amendments set 
forth in this document clarify that 
neomycin sulfate in a cream base is 
acceptable in OTC first aid antibiotic 
drug products. In addition, the 
amendment revises the labeling in 

§ 444.542b(a)(2) to provide for single 
ingredient neomycin sulfate cream 
products and revises the OTC first aid 
antibiotic monograph in § 333.120(a)(10) 
to more clearly state that the only other 
neomycin sulfate cream formulation in 
the monograph must also meet certain 
requirements for tests, methods of 
assay, and potency. 


The agency has determined under 21 
CFR 25.24(c)(6) that this action is of a 
type that does not individually or 
cumulatively have a significant effect on 
the human environment. Therefore, 
neither an environmental assessment 
nor an environmental impact statement 
is required. 

These amendments institute changes 
that are of a minor substantive nature. 
Because the amendments are not 
controversial and because, when 
effective, they provide clarification of 
the final monograph for OTC first aid 
antibiotic drug products and the 
antibiotic regulations gn 21 CFR Part 444, 
FDA finds that notice, public procedure, 
and delayed effective date are 
unnecessary and not in the public 
interest. However, for consistency with 
the effective date for the final 
monograph for OTC first aid antibiotic 
drug products (21 CFR Part 333), the 
amendments to § 333.110 and § 333.120 
will become effective on December 12, 
1988. The amendment to 21 CFR 
444.542b will become effective on May 
25, 1988. However, interested persons 
may, on or before June 24, 1988, submit 
written comments on the amendment to 
21 CFR Part 333 to the Dockets 
Management Branch (address above). 
Three copies of any comments are to be 
submitted, except that individuals may 
submit one copy. Regarding the 
amendment to 21 CFR Part 444, 
interested persons may, on or before 
June 24, 1988, submit written comments 
to the Dockets Management Branch 
{address above). Three copies of any 
comments are to be submitted, except 
that individuals may submit one copy. 


Comments are to be identified with 
the docket number found in brackets in 
the heading of this document. Received 
comments may be seen in the Dockets 
Management Branch between 9 a.m. and 
4 p.m., Monday through Friday. , 

Any person who will be adversely 
affected by the amendment to 21 CFR 
Part 444 may file objections to it and 
request a hearing. Reasonable grounds 
for the hearing must be shown. Any 
person who decides to seek a hearing 
must file (1) on or before June 24, 1988, a 
written notice of participation and 
request for hearing, and (2) on or before 
July 25, 1988, the data, information, and 
analyses on which the person relies to 
justify a hearing, as specified in 21 CFR 
314.300. A request for a hearing may not 
rest upon mere allegations or denials but 
must set forth specific facts showing 
that there is a genuine and substantial 
issue of fact that requires a hearing. If it 
conclusively appears from the face of 
the data, information, and factual 
analyses in the request for hearing that 
no genuine and substantial issue of fact 
precludes the action taken by this order, 
or if a request for hearing is not made in 
the required format or with the required 
analyses, the Commissioner of Food and 
Drugs will enter summary judgment 
against the person(s) who request(s) the 
hearing, making findings.and 
conclusions and denying a hearing. All 
submissions must be filed in three 
copies, identified with the docket 
number appearing in the heading of this 
order, and filed with the Dockets 
Management Branch. 

The procedures and requirements 
governing this order, a notice of 
participation and request for hearing, a 
submission of data, information, and 
analyses to justify a hearing, other 
comments, and grant or denial of a 
hearing are contained in 21 CFR 314.300. 

All submissions under this order 
except for data and information 
prohibited from public disclosure under 
21 U.S.C. 331{j) or 18 U.S.C. 1905, may be 
seen in the Dockets Management Branch 
(address above) between 9 a.m. and 4 
p.m., Monday through Friday. 


List of Subjects 
21 CFR Part 333 
First aid antibiotic drug products, 
over-the-counter drugs. 
21 CFR Part 444 
Antibiotics. 


Therefore, under the Federal Food, 
Drug, and Cosmetic Act and the 
Administrative Procedure Act, 
Subchapter D of Chapter I of Title 21 of 
the Code of Federal Regulations is 
amended as follows: 
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PART 333—TOPICAL ANTIMICROBIAL 
DRUG PRODUCTS FOR OVER-THE- 
COUNTER HUMAN USE 


1. The authority citation for 21 CFR 
Part 333 continues to read as follows: 

Authority: Secs. 201(p), 502, 505, 701, 52 
Stat. 1041-1042 as amended, 1050-1053 as 
amended, 1055-1056 as amended by 70 Stat. 
919 and 72 Stat. 948 (21 U.S.C. 321(p), 352, 355, 
371); 5 U.S.C. 553; 21 CFR 5.10 and 5.11. 


2. Section 333.110 is amended by 
redesignating paragraph (e) as 
paragraph (f) and by adding new 
paragraph (e) to read as follows: 


§ 333.110 First aid antibiotic active 
ingredients. 

(e) Neomycin sulfate cream 
containing, in each gram, 3.5 milligrams 
of neomycin in a suitable cream base: 
Provided, that it meets the tests and 
methods of assay in § 444.542b(b). 

* * . 7 . 

3. Section 333.120 is amended by 
revising paragraph (a)(10) to read as 
follows: 


§ 333.120 Permitted combinations of 
active ingredients. 


* * * * * 


(a) Se: 

(10) Neomycin sulfate-polymyxin B 
sulfate cream containing, in each gram, 
3.5 milligrams of neomycin and 10,000 
units of polymyxin B in a suitable 
vehicle: Provided, that it meets the tests, 
methods of assay, and potency in 
§ 444.5421(b). - 


* + * * * 


PART 444—OLIGOSACCHARIDE 
ANTIBIOTIC DRUGS 


4. The authority citation for 21 CFR 
Part 444 continues to read as follows: 


Authority: Sec. 507, 59 Stat. 463 as 
amended (21 U.S.C. 357); 21 CFR 5.10. 


5. Section 444.542b is amended by 
revising the section heading, the 
introductory text of paragraph (a)(1), 
and paragraph (a)(2), to read as follows: 


§ 444.542b Neomycin sulfate cream; 
neomycin sulfate-cream (the blank being 
filled in with the established name(s) of the 
other active ingredient(s) present in 
accordance with paragraph (a)(1) of this 
section). ° 

(a) Requirements for certification—({1) 
Standards of identity, strength, quality, 
and purity. Neomycin sulfate cream 
contains, in each gram, 3.5 milligrams of 
neomycin in a suitable cream base, with 
or without one or more suitable and 
harmless emollients, perfumes, 
dispersants, and preservatives. The 
following other drugs may be combined 
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with neomycin sulfate cream in the 
indicated amounts per gram: 


* * * * * 


(2) Labeling. If it contains a 
corticosteroid, it shall be labeled in 
accordance with the requirements 
prescribed by § 432.5 of this chapter, 
and its expiration date is 12 months. If it 
does not contain a corticosteriod, each 
package shall bear on its label or 
labeling, as hereinafter indicated, the 
following: 

(i) On the label of the immediate 
container and on the outside wrapper or 
container, if any: 

(a) The batch mark. 

(5) The name and quantity of each 
active ingredient contained in the drug. 

(c) An expiration date that is 12 
months after the month during which the 
batch was certified. 

(ii).On the label of the immediate 
container or other labeling attached to 
or within the package, adequate 
directions under which the layman can 
use the drug safely and efficaciously. 

Dated: May 17, 1988. 

George R. White, 

Acting Associate Commissioner for 
Regulatory Affairs. 

[FR Doc. 88-11716 Filed 5-24-88; 8:45 am] 
BILLING CODE 4160-01-m 


DEPARTMENT OF THE TREASURY 
Internal Revenue Service 


26 CFR Parts 26, 26A, and 602 
(T.D. 8187] 


Estate and Gift Taxes; Effective Date; 
Rules and Return Requirements; 
Relating to the Generation-Skipping 
Transfer Tax; and OMB Control 
Numbers Under the Paperwork 
Reduction Act; Corrections 


AGENCY: Internal Revenue Service, 
Treasury. 

ACTION: Corrections to temporary 
regulations. 


SUMMARY: This document contains 
corrections to Treasury Decision 8187, 
which was published in the Federal 
Register for Tuesday, March 15, 1988 (53 
FR 8441). T.D. 8187 issued temporary 
regulations relating to the effective date 
provisions, return requirements, and 
certain special rules for the tax on 
generation-skipping transfers. This 
action was necessary because of 
changes to the applicable tax law made 
by the Tax Reform Act of 1986. These 
regulations affect all persons making or 
receiving a generation-skipping transfer. 


FOR FURTHER INFORMATION CONTACT: 
Maurice B.' Foley, 202-566~4336 (not a 
toll-free number). 

SUPPLEMENTARY INFORMATION: 


Background 


The temporary regulations that are the 
subject of these corrections relate to 
generation-skipping transfer taxes under 
Chapter 3 of the Internal Revenue Code 
of 1986, as added by section 1431 of the 
Tax Reform Act of 1986, concerning the 
effective date, return requirements, and 
certain special rules. 


Need For Corrections 


As published, Treasury Decision 8187 
contains a number of errors that, if not 
corrected, would cause confusion to 
taxpayers and practitioners. 


Corrections of Publication 


Accordingly, the publication of 
temporary regulations (T.D. 8187), which 
was the subject of FR Doc. 88-5502, is 
corrected as follows: 


PART 26—[AMENDED] 


§ 26.2600-1 [Corrected] 

Paragraph 1. In § 26.2600-1(b), under 
the heading of Table of contents, page 
8443, second column, in d. 2. ii., the 
language “25, 1985, and before January 
1, 1987.” should be removed and the 
language “25, 1985, and before January 


1, 1988.” added in its place. 


§ 26.2601-1 [Amended] 

Par. 2. In § 26.2601~1(b)(1)(v)(A), page 
8445, first column, the sixth line of the 
paragraph headed “Constructive 
additions”, the language “that portion of 
the trust, the value of the” should be 
removed and the language “that portion 
of the trust, and the release, exercise or 
lapse is treated to any extent as a 
taxable transfer under Chapter 11 or 
Chapter 12, the value of the” added in 
its place. 

Par. 3. In § 26.2601-1(b)(1)(vi), page 
8446, second column the third line of the 
paragraph headed “Appreciation and 
income”, the language “paragraphs 
(b)(2)(i) and (ii) of this” should*be 
removed and the language “paragraphs 
(b)(iv) and (v) of this” added in its place. 

Par. 4. In § 26.2601-1(b)(2)(v), page 
8446, third column, fourteenth line of the 
paragraph headed “Additions to 
revocable trusts”, the language 
“§ 26.2601-1(b)(1)(V)(B) for rules” 
should be removed and the language 
“'26.2601—1(b)(1)(V)(B) for rules” added 
in its place. 

Par. 5. In § 26.2601-1(b)(2)(vi), 
Example (6), page 8447, first column, 
seventh line of the example, the 
language “C (none of whom were skip 
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persons) in equal” should be removed 
and the language “C in equal” added in 
its place. 

Par. 6. In § 26.2601-1(b)(3)(v), page 
8447, third column, the twelfth line of 
paragraph (v), the language “transfer. 
See paragraph (b)(3)(i) of this” should be 
removed and the language “transfer. See 
paragraph (b)(2)(iv) of this” added in its 
place. 

Par. 7 In § 26.2662-1(d)(2)(i), page 
8450, third column, last line of paragraph 
(d)(2)(i), the language “or before May 2, 
1988.” should be removed and the 
language “or before June 13, 1988.” 
added in its place. 

Donald E. Osteen, 

Director, Legislation and Regulations 
Division. 

[FR Doc. 88-11718 Filed 5-24-88; 8:45 am] 
BILLING CODE 4830-01-M 


ENVIRONMENTAL PROTECTION 
AGENCY 


40 CFR Part 167 
[OPP-250079; FRL-3383-7] 


Notification to the Secretary of 
Agriculture of a Final Regulation on 
the Registration of Pesticide and 
Active Ingredient Producing 
Establishments and Submission of 
Pesticide Reports 


AGENCY: Environmental Protection 
Agency (EPA). 

ACTION: Notification to the Secretary of 
Agriculture. 


summary: Notice is given that the 
Administrator of EPA has forwarded to 
the Secretary of the U.S. Department of 
Agriculture a final regulation that 
requires producers of pesticide active 
ingredients to register their 
establishments and submit reports to 
EPA. This action is required by section 
25(a)(2)(B) of the Federal Insecticide, 
Fungicide, and Rodenticide Act (FIFRA), 
as amended. 

FOR FURTHER INFORMATION CONTACT: 
David Hannemann, Office of 
Compliance Monitoring (EN-342), 
Environmental Protection Agency, Rm. 
E-701, 401 M Street SW., Washington, 
DC 20460, (202-382-7825). 
SUPPLEMENTARY INFORMATION: Section 
25(a)(2)(B) of FIFRA provides that the 
Administrator shall provide the 
Secretary of Agriculture with a copy of 
any final regulation at least 30 days 
prior to signing it for publication in the 
Federal Register. If the Secretary 
comments in writing regarding the final 
regulation within 15 days after receiving 
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it, the Administrator shall issue for 
publication in the Federal Register, with 
the final regulation, the comments of the 
Secretary, if requested by the Secretary, 
and the response of the Administrator 
concerning the Secretary's comments. If 
the Secretary does not comment in 
writing within 15 days after receiving 
the final regulation, the Administrator 
may sign the regulation for publication 
in the Federal Register anytime after the 
15-day period. 

As required by FIFRA section 25{a)(3), 
a copy of this final regulation has been 
forwarded to the Committee on 
Agriculture of the House of 
Representatives and the Committee on 
Agriculture, Nutrition, and Forestry of 
the Senate. 

Authority: 7 U.S.C. 136 et seq. 

Dated: May 13, 1988. 
Victor J. Kimm, 
Acting Assistant Administrator, Pesticides 
and Toxic Substances. 
[FR Doc. 88-11446 Filed 5-24-88; 8:45 am] 
BILLING CODE 6560-50-M 


DEPARTMENT OF COMMERCE 


National Oceanic and Atmospheric 
Administration 


50 CFR Part 658 
[Docket No. 80349-8098] 


Shrimp Fishery of the Gulf of Mexico 


AGENCY: National Marine Fisheries 
Service (NMFS), NOAA, Commerce. 


ACTION: Final rule. 


SUMMARY: NOAA issues this final rule 


amending the regulations for the Fishery 
Management Plan for the Shrimp 
Fishery of the Gulf of Mexico (FMP). 
NOAA is modifying for 1988 the area off 
Texas closed to trawl fishing, This 
action will enable fishermen to harvest 
marketable-sized shrimp from an area 
that would otherwise be closed: The 
intended effect is efficient management 
of the shrimp fishery. 

EFFECTIVE DATES: Section 658.25(a) is 
suspended, and § 658.25(c) is effective, 
from May 24, 1988 through July 31, 1988. 
ADDRESSES: Requests for copies of the 
environmental assessment, regulatory 
impact review, and regulatory flexibility 
analysis should be sent to Michael E. 
Justen, Southeast Region, NMFS, 9450 
Koger Boulevard, St. Petersburg, FL 
33702. 

Requests for reporting forms, sea 
turtle identification guides, and 
resuscitation techniques should be sent 
to the Director, Galveston Laboratory, 
NMFS, Avenue U, Galveston, TX 77550. 


FOR FURTHER INFORMATION CONTACT: 
Michael E. Justen, 813-893-3722. 
SUPPLEMENTARY INFORMATION: The 
shrimp fishery is regulated under the 
FMP and its implementing regulations at 
50 CFR Part 658, as provided by the 
Magnuson Fishery Conservation and 
Management Act (Magnuson Act). 
Section 658.25 of the regulations 
provides for a 45- to 60-day closure to 
shrimping in the exclusive economic 
zone (EEZ) off Texas in conjunction 
with that State’s closure of its waters. 

This rule provides the mechanism for 
NMFS to close only the portion of the 
EEZ off Texas from 9 nautical miles ~ 
(nm) (the limit of Texas’ jurisdiction) to 
15 nm off shore, during the 45- to 60-day 
closure period specified by Texas. The 
dates and duration of the closure are 
based on sampling by the Texas Parks 
and Wildlife Department of larval and 
migrating young shrimp. This 
cooperative closure is designed to delay 
harvest of juvenile brown shrimp, 
migrating from coastal estuaries to the 
deeper waters of the Gulf, until they 
reach a larger size, thus producing more 
pounds of more valuable shrimp. 

Under the FMP, as amended, the 
Director, Southeast Region, NMFS, may 
modify the geographical scope of the 
seasonal closure of the EEZ off Texas 
after consultation with the Gulf of 
Mexico Fishery Management Council 
(Council), consideration of specified 
criteria, and a determination that 
benefits may be increased or adverse 
impacts decreased by the action. 

In 1986 the Council requested and 
NOAA issued emergency regulations to 
reduce the 200-nm EEZ closure to 15 nm 
to provide relief to the economically 
troubled fishery while still protecting the 
majority of small shrimp. The intent was 
(1) to relieve the economic hardship of 
the shrimp fleet in the western Gulf by 
allowing fishing in areas where larger 
shrimp occur and (2) to obtain more 
current baseline data to analyze the 
effects of the closure. 

In 1987 the Council again requested 
and NOAA issued regulations to reduce 
the closure to 15 nm. The intent was (1) 
to obtain additional information to 
evaluate the closure and (2) to allow 
fishing for larger shrimp offshore 
without jeopardizing the FMP’s 
objective of optimizing yield by 
deferring harvest of small shrimp 
located near shore. 

In 1988 the Council again requested 
that closure of the EEZ off Texas extend 
15 nm rather than 200 nm to provide 
relief to the economically troubled 
fishery while still protecting the majority 
of small shrimp until they reach a larger, 
more valuable size. The proposed rule to 
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reduce the closure to 15 nm in 1988 (53 
FR 12046, April 12, 1988) contained an 
analysis and justification which is not 
repeated here. 

One comment was received on the 
proposed rule. The Texas Shrimp 
Association expressed support for the 
proposed geographic extent of the 
closure. 


Additional Notices 


Persons operating shrimp trawlers are 
reminded that regulations at 50 CFR 
227.72(e)(1), concerning the handling and 
resuscitation of incidentally taken 
threatened marine reptiles (sea turtles), 
continue to apply. Sea turtle 
identification guides, resuscitation 
techniques, and reporting forms are 
available upon request (see 
ADDRESSES). 

Attention is directed to the 
specification of the closed area in terms 
of 15 nm from the baseline from which 
the territorial sea is measured (in 
contrast to measurement from the 
physical shore). For the purpose of 
delimiting the territorial sea, the 
outermost permanent harbor works 
which form an integral part of the 
Harbor system are regarded as forming 
part of the coast. The 15 nm closure line 
is 3 nm seaward of the line labeled on 
Coast Charts (1:80,000 scale) as 
“Contiguous Zone.” 

The regulations implementing the 
closures in 1986 and 1987 contained a 
reporting requirement for shrimp 
fishermen whenever an endangered or 
threatened sea turtle was incidentally 
taken while trawling off Texas outside 
the closed area. NOAA intended that 
these regulations contain the same 
reporting requirement but by an 
oversight did not include it in the 
proposed rule. Therefore, NOAA intends 
to publish a separate reporting 
requirement with OMB approval. 


Classification 


The Assistant Administrator for 
Fisheries, NOAA, determined that this 
rule is consistent with the National 
Standards and other provisions of the 
Magnuson Act and other applicable law. 

A regulatory impact review was 
prepared for this rule and the Under 
Secretary, NOAA, determined that the 
rule is not major under Executive Order 
12291. 

The Council prepared a regulatory 
flexibility analysis as part of the 
regulatory impact review which 
concludes that this rule will have 
significant effects on small entities. A 
copy of this analysis is available (see 
ADDRESSES). 
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The Council prepared an 
environmental assessment for this rule 
and the Assistant Administrator 
* concluded that there will be no 
significant impact on the human 
environment as a result of this rule. A 
copy of the environmental assessment is 
available (see ADDRESSES). 

The Assistant Administrator 
determined that this: rule does not 
directly affect the coastal zone of any 
State with an approved coastal zone 
management program. Texas, the only 
State involved, does not have an 
approved coastal zone management 
program. 

This rule does not contain policies 
with federalism implications sufficient 
to warrant preparation of a federalism 
assessment under Executive Order 
12612. 

By reducing the geographical area 
subject to closure, this rule relieves a 
restriction. Accordingly, the 
Administrative Procedure Act does not 
require that the effective date of the rule 
be delayed for 30 days (5 U.S.C. 
553(d)f1)). 


List of Subjects in 50 CFR Part 658 
Fisheries, Fishing. 
Dated: May 20, 1988 


James E. Douglas, Jr., 
Acting Assistant Administrator for Fisheries, 
National Marine Fisheries Service. 

For the reasons set forth in the 
preamble, 50 CFR Part 658 is amended 
as follows: 


PART 658—SHRIMP FISHERY OF THE 
GULF OF MEXICO 


1. The authority citation for part 658 
continues to read as follows: 


Authority: 16 U.S.C. 1801 et seg. 


2. In § 658.25, paragraph (a) is 
suspended from May 24, 1988 through 
July 31, 1988, and a new paragraph (c) is 
added, to be effective from May 24, 1988 
through July 31, 1988, to read as follows: 


§658.25 Texas closure. 


* * * * * 


(c) Area and season restrictions. From 
June 1 through July 15, 1988, the area 
described in this paragraph is closed to 
all trawl fishing. The area is that part of 
the EEZ within 15 nautical miles of the 
baseline from which the territorial sea is 
measured off Texas west of a line 
connecting point A (29°31.1' N. latitude, 
93°47.7' W. longitude) to point B (26°11.4’ 


N. latitude, 92°53.0’ W. longitude) as 
shown in Figure 3. 


[FR Doc. 88-11741 Filed 5-24-88; 8:45 am] 
BILLING CODE 3510-22-M 


50 CFR Part 675 
[Docket No. 71147-8002] 


Groundfish of the Bering Sea and 
Aleutian Islands Area 


AGENCY: National Marine Fisheries 
Service (NMFS), NOAA, Commerce. 
ACTION: Notice of inseason adjustment. 


summary: NOAA announces the 
apportionment of amounts of Alaska 
groundfish to the joint venture 
processing (JVP) and domestic annual 
processing (DAP) portions of the 
domestic annual harvest (DAH) under 
provisions of the Fishery Management 
Plan for the Groundfish Fishery of the 
Bering Sea and Aleutian Islands Area 
(FMP). Groundfish are apportioned 
according to the regulations . 
implementing the FMP: The intent of this 
action is to assure optimum use of these 
groundfish by allawing domestic 
fisheries to proceed without 
interruption. 

DATES: May 20, 1988. Comments will be 
accepted through June 6, 1988. 
ADDRESS: Comments should be mailed 
to James W. Brooks, Acting Director, 
Alaska Region, National Marine 
Fisheries Service, P.O. Box 1668, Juneau, 
AK 99802, or be delivered to Room 453, 
Federal Building, 709 West Ninth Street, 
Juneau, Alaska. 

FOR FURTHER INFORMATION CONTACT: 
Janet E. Smoker (Resource Management 
Specialist, NMFS), 907-586-7230. 
SUPPLEMENTARY INFORMATION: The FMP 
governs the groundfish fishery in the 
exclusive economic zone under the 
Magnuson Fishery Conservation and 
Management Act. The FMP was 
developed by the North Pacific Fishery 
Management Council (Council) and 
implemented by rules appearing at 50 
CFR 611.93 and Part 675. The total 
allowable catch (TAC) for various 
groundfish species are apportioned 
initially among DAH, reserves, and the 
total allowable level of foreign fishing 
(TALFF). The reserve amount, in turn, is 
to be apportioned to DAH and/or 
TALFF during the fishing year, under 50 
CFR 611.93(c} and 675.20(b). As soon as 
practicable after April 1, June 1, August 
1 and on such other dates as are 


18841 


necessary, the: Secretary of Commerce 
apportions to DAH and/or TALFF all or 
part of the reserve that he finds will be 
harvested by U.S. vessels during the 
remainder of the year, except that part 
or all of the reserve may be withheld if 
an apportionment would adversely 
affect the conservation of groundfish 
resources or prohibited species. 

The initial specifications of DAP for 
1988: were based on the projected needs 
of the U.S. processing industry as 
assessed by a mail survey sent by the 
Director, Alaska Region, NMFS 
(Regional Director) to fishermen and 
processors in October 1987. After 15 
percent of the Bering Sea and Aleutian 
Islands (BSA) TAC was placed in the 
nonspecific reserve, as required at 50 
CFR 675.20(a)(3), the initial 
specifications for DAP were determined, 
and the remaining amounts. were 
provided to JVP (53, FR 894, January 14, 
1988). No initial specification was 
provided for TALFF because DAH 
requirements exceeded the TAC. 

On January 14, [VP was supplemented 
by 804 mt of the nonspecific reserve to 
provide necessary bycatch of Greenland 
turbot, Pacific ocean perch, rockfish, 
sablefish, and squid. On April 14, (53. FR 
12772, April 19, 1988), [VP was 
supplemented by 24,000 mt of the non- 
specific reserve to provide additional 
amounts of yellowfin sole, “other 
flatfish”, and Pacific cod in order to. 
allow joint venture operations to 
continue without interruption. At its 
April meeting, the Council 
recommended that the Regional Director 
supplement the JVP for pollock in the 
Bering Sea by 100,000 mt..On May 5, (53 
FR 16552, May’10, 1988), JVP was 
supplemented by 135,030 mt of the 
nonspecific reserve to provide the 
recommended amount of pollock and 
necessary bycatch amounts of 
Greenland turbot, “other flatfish”, 
Pacific cod, and “other species”. 

In early April, the Regional Director 
sent another survey to DAP processors 
to determine whether the responses to 
the initial survey were still valid. That 
survey was completed on May 6. 
Respondents indicated actual 
production for the first quarter of 1988 
and changes, if any, to amounts 
requested for the second, third, and 
fourth quarters. A thorough evaluation 
of survey returns by NMFS Regional 
Office staff indicated amounts excess to 
DAP needs in 1988, as well as DAP 
amounts that could require 
supplementation. 
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Reapportionment (Table‘1) 


Pollock (Bering Sea subarea) 
TAC = 1,300,000; ABC = 1,500,000. 


The following actions are taken by 
this notice to reapportion groundfish 
from the nonspecific reserve to BSA 
fisheries. 


To the BSA JVP 


In the Bering Sea, about 80 U.S. 
catcher boats delivering fish to 44 
foreign processors are conducting 
directed fisheries on pollock; another 47 
U.S. catcher boats delivering fish to 46 
foreign processors are continuing 
directed fisheries on yellowfin sole and 
“other flatfish”. Based on recent 
catches, the current pollock JVP is 
expected to last until May 28, while the 
yellowfin sole fishery may last through 
June. 

The Regional Director has found, 
based on returns from the second April 
1988 DAP survey, that the current DAP 
for Bering Sea subarea pollock (614,162 
mt) is sufficient for 1988 and will not 
require supplementation by reserves. 
Therefore, 95,000 mt of the nonspecific 
reserve is transferred to the JVP for 
Bering Sea subarea pollock. 

Joint venture fisheries have 
encountered unexpectedly high 


(All. values are in metric tons) 


bycatches of arrowtooth flounder. In 
order to provide bycatch for the ongoing 
joint venture fisheries, 1,000 mt of the 
nonspecific reserve is transferred to the 
JVP for arrowtooth flounder. 


To the BSA DAP 


Catch-to-date of “other flatfish” by 
DAP fisheries has reached 95 percent of 
the current quota. Also, the April 1988 
DAP survey shows an additional DAP 
requirement of 10,000 mt of “other 
flatfish.” To provided further directed 
fishing for ‘other flatfish” and bycatch 
in the yellowfin sole fisheries, 10,000 mt 
is transferred from the nonspecific 
reserve to the DAP for “other flatfish”. 

These apportionments do not result in 
overfishing of the Bering Sea pollock, 
arrowtooth flounder, or “other flatfish” 
stocks, as in each case the resulting 
species TAC is less than its acceptable 
biological catch (ABC). 


Classification 


This action is taken under the 
authority of 50 CFR 675.20(b) and 
complies with Executive Order 12291. 

The Assistant Administrator for 
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TABLE 1.—BERING SEA/ALEUTIANS REAPPORTIONMENTS OF TAC 


140,166 | — 106,000 


Fisheries finds for good cause that it is 
impractical and contrary to the public 
interest to provide prior notice and 
comment. Immediate effectiveness of 
this notice is necessary to benefit 
domestic fishermen who otherwise 
would have to forego substantial 
amounts of other groundfish species if 
fishing were closed as a result of 
achieving previously specified JVP or 
DAP amounts. However, interested 
persons are invited to submit comments 
in writing to the address above for 15 
days after the effective date of this 
notice 


List of Subjects in 50 CFR Part 675 


Fish, Fisheries, Reporting and 
recordkeeping requirements. 

Authority: 16 U.S.C. 1801 et seq. 

Dated: May 20, 1988. 
Richard H. Schaefer, 
Director, Office of Fisheries Conservation and 
Management, National Marine Fisheries 
Service. 
[FR Doc. 88-11756 Filed 5-20-88; 4:53 pm] 


BILLING CODE 3510-22-m 





Proposed Rules 


This section of the FEDERAL REGISTER 
contains notices to the public of the 
proposed issuance of rules and 
regulations. The purpose of these notices 
is to give interested persons an 
opportunity to participate in the rule 
making prior to the adoption of the final 
rules. 


FEDERAL LABOR RELATIONS 
AUTHORITY 


5 CFR Ch. XIV 


Regional Offices; Jurisdictional 
Changes 


AGENCY: Federal Labor Relations 
Authority and the General Counsel of 
the Federal Labor Relations Authority. 


ACTION: Proposed amendment of rules 
and regulations. 


SUMMARY: This document proposes to 
amend Appendix A, paragraph (f) of the 
rules and regulations of the Federal 
Labor Relations Authority and the 
General Counsel of the Federal Labor 
Relations Authority published at 5 CFR 
Part 2400 et seg. (1987) to provide for 
changes in the geographical jurisdictions 
of the Washington, DC and Atlanta 
Regional Offices concerning unfair labor 
practice charges and representation 
petitions arising in Virginia. 

Comment Date: Written comments 
will be considered if received no later 
than June 20, 1988. 

ADDRESS: Send written comments to 
David L. Feder, Federal Labor 
Regulations Authority, Office of the 
General Counsel, 500 C Street SW., 
Washington, DC 20424. 

FOR FURTHER INFORMATION CONTACT: 
David L. Feder, Assistant General 
Counsel, (202) 382-0834. 


SUPPLEMENTARY INFORMATION: Effective 
January 28, 1980, the Authority and the 
General Counsel published, at 45 FR 
3482, January 17, 1980, final rules and 
regulations to govern the processing of 
cases by the Authority and the General 
Counsel under chapter 71 of title 5 of the 
United States Code. These rules and 
regulations are required by Title VII of 
the Civil Service Reform Act of 1978 and 
are set forth in 5 CFR Part 2400 et seq. 
(1987). 

Appendix A, paragraph (f) of the 
foregoing rules and regulations sets forth 
geographic jurisdictions of the Regicnal 


Directors of the Authority. Under 
paragraph (f), Appendix A, all counties 
within Virginia, except for Alexandria, 
Arlington, Fairfax, Fauquier, Loudoun 
and Prince William, are listed within the 
geographic jurisdiction of the 
Authority’s Atlanta Regional Office. The 
above listed counties are within the 
geographic jurisdiction of the 
Washington, DC Regional Office. In the 
best interest of efficient and cost- . 
effective case processing by the Office 
of the General Counsel, it is proposed 
that all cases arising in Virginia should 
be within the geographic jurisdiction of 
the Authority's Washington, DC 
Regional Office. The address of the 
Washington, DC Regional Office, as set 
forth in Appendix A; paragraph (d)(3) of 
the rules and regulations is as follows: 

(3) Washington Regional Office: . 
1111—18th Street NW., 7th Floor, 
Washington, DC 20033-0758, Telephone 
FTS-—653-8500, Commercial: 202-653- 
8500; Mailing Address: P.O. Box 33758, 
Washington, DC 20033-0758, 

For the reasons set out in the 
preamble, Appendix A to 5 CFR Chapter 
XIV is proposed to be amended by 
revising the entry for the state of 
Virginia in paragraph (f) to read as 
follows: 


Appendix A to 5 CFR Chapter XIV— 
Current Addresses and Geographic 
Jurisdictions 


(f) The geographic jurisdictions of the 
Regional Directors of the Authority are 
as follows: 


State or other locality Regional office 


Virginia Washington, DC 


(5 U.S.C. 7134) 
Dated: May 20, 1988. 
For the Authority. 
Jerry L. Calhoun, 
Chairman. 
Jean McKee, 
Member. 
Dennis M. Devaney, 
Acting General Counsel. 


[FR Doc. 88-11706 Filed 5-24-88; 8:45 am] 
BILLING CODE 6727-01-M 


Federal Register 
Vol. 53, No. 101 


Wednesday, May 25, 1988 


DEPARTMENT OF AGRICULTURE 
Agricultural Marketing Service 
7 CFR Part 947 


Oregon-California Potatoes; Expenses 
and Assessment Rate 


AGENCY: Agricultural Marketing Service, 
USDA. 
ACTION: Proposed rule. 


SUMMARY: This proposed rule would 
authorize expenditures and establish an 
assessment rate under Marketing Order 
No. 947 for the 1988-89 fiscal period. 
Authorization of this budget would 
allow the Oregon-California Potato 
Committee to incur expenses reasonable 
and necessary for it to administer the 
program. Funds to cover these expenses 
would be derived from assessments on 
handlers. 


DATE: Comments must be received by 
June 18, 1988. 

ADDRESS: Interested persons are invited 
to submit written comments concerning 
this proposal. Comments must be sent in 
triplicate to the Docket Clerk, Fruit and 
Vegetable Division, AMS, USDA, P.O. 
Box 96456, Room 2085-S, Washington, 
DC 20090-6456. Comments should 
reference the date and page number of 
this issue of the Federal Register and 
will be available for public inspection in 
the Office of the Docket Clerk during 
regular business hours. 

FOR FURTHER INFORMATION CONTACT: 
Todd A. Delello, Marketing Order 
Administration Branch, Fruit and 
Vegetable Division, AMS, USDA, P.O. 
Box 96456, Room 2525-S, Washington, 
DC 20090-6456, telephone 202-475-5610. 


SUPPLEMENTARY INFORMATION: This rule 
is proposed under Marketing Order No. 
947 [7 CFR Part 947] regulating the 
handling of potatoes grown in 
designated counties in Oregon and 
California. This order is effective under 
the Agricultural Marketing Agreement 
Act of 1937, as amended [7 U.S.C. 601- 
674], hereinafter referred to as the Act. 
This proposed rule has been reviewed 
under Executive Order 12291 and 
Departmental Regulation 1512-1 and has 
been determined to be a ‘“‘non-major” 
rule under criteria contained therein. 
Pursuant to requirements set forth in 
the Regulatory Flexibility Act (RFA), the 
Administrator of the Agricultural 
Marketing Service (AMS) has 
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considered the economic impact of this 
proposed rule on small entities. 

The purpose of the RFA is to fit 
regulatory actions to the scale of 
business subject to such actions in order 
that small businesses will not be unduly 
or disproportionately burdened. 
Marketing orders issued pursuant to the 
Act, and rules issued thereunder, are 
unique in that they are brought about 
through group action of essentially small 
entities acting on their own behalf. 
Thus, both statutes have small entity 
orientation and compatibility. 

There are approximately 45 handlers 
of Oregon-California potatoes under this 
marketing order, and approximately 470 
potato producers. Small agricultural 
producers have been defined by the 
Small Business Administration [13 CFR 
121.2] as those having annual gross 
revenues for the last three years of less 
than $500,000, and small agricultural 
service firms are defined as those whose 
gross annual receipts are less than 
$3,500,000. The majority of the handlers 
and producers may be classified as 
small entities. 

The marketing order requires that the 
assessment rate for a particular fiscal 
period apply to all assessable potatoes 
handled from the beginning of such 
period. An annual budget of expenses is 
prepared by the committee and 
submitted to the Department of 
Agriculture for approval. The members 
of the committee are handlers and 
producers of potatoes. They are familiar 
with the committee’s needs and with the 
costs for goods, services, and personnel 
in their local area and are thus in a 
position to formulate an appropriate 
budget. 

The recommended assessment rate is 
derived by dividing anticipated 
expenses by expected shipments of 
potatoes. Because that rate is applied to 
actual shipments, it must be established 
at a rate which will produce sufficient 
income to pay the committee’s expected 
expenses. A recommended budget and 
rate of assessment is usually acted upon 
by the committee before the season 
starts, and expenses are incurred on a 
continuous basis. Therefore, budget and 
assessment rate approval must be 
expedited so that the committee will 
have funds to pay its expenses. 

The Oregon-California Potato 
Committee's proposed budget for the 
1988-89 fiscal period totals $37,175, and 
an assessment rate of $0.004 per 
hundredweight of potatoes has been 
proposed. In comparison to the 1987-88 
budget of $36,800, the proposed budget 
is $375 more than last year with minor 
increases in expenditures for insurance 
and bonds, office supplies, and postage. 
At the proposed assessment rate of 


$0.004, anticipated fresh market 
shipments of 7,750,000 tons would yield 
$31,000 in assessment income. This 
along with about $16,000 from the 
reserve would be adequate for budgeted 
expenses. At the end of the fiscal period, 
the reserve fund is expected to total 
$10,000. 

While this proposed action would 
impose some additional costs on 
handlers, the costs are in the form of 
uniform assessments on all handlers. 
Some of the additional costs may be 
passed on to producers. However, these 
costs would be significantly offset by 
the benefits derived from the operation 
of the marketing order. Therefore, the 
Administrator of AMS has determined 
that this action would not have a 


- significant economic impact on a 


substantial number of small entities. 

Based on the foregoing, it is found and 
determined that a comment period of 
less than 30 days is appropriate because 
the budget and assessment rate 
approval needs to be expedited. The 
committee needs to have sufficient 
funds to pay its expenses which are 
incurred on a continuous basis. 


List of Subjects in 7 CFR Part 947 


Marketing agreements and orders, 
Potatoes (Oregon and California). 

For the reasons set forth in the 
preamble, it is proposed that 7 CFR Part 
947 be amended as follows: 


PART 947—POTATOES GROWN IN 
MODOC AND SISKIYOU COUNTIES, 
CALIFORNIA, AND IN ALL COUNTIES 
IN OREGON, EXCEPT MALHEUR 
COUNTY 


1. The authority citation for 7 CFR 
Part 947 continues to read as follows: 


Authority: Secs. 1-19, 48 Stat. 31, as 
amended; 7 U.S.C. 601-674. 


2. A new § 947.241 is added to read as 
follows: 


§947.241 Expenses and assessment rate. 


Expenses of $37,175 by the Oregon- 
California Potato Committee are 
authorized, and an assessment rate of 
$0.004 per hundredweight of assessable 
potatoes is established for the fiscal 
period ending June 30, 1989. 
Unexpended funds may be carried over 
as a reserve. 


Dated May 19, 1988. 
Robert C. Keeney, 


Deputy Director, Fruit and Vegetable 
Division, Agricultural Marketing Service. 


[FR Doc. 88-11687 Filed 5-24-88; 8:45 am] 
BILLING CODE 3410-02-M 
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7 CFR Part 1002 
[Docket No. A0-71-A76] 


Milk in the New York-New Jersey 
Marketing Area; Hearing on Proposed 
Amendments to Tentative Marketing 
Agreement and Order 


AGENCY: Agricultural Marketing Service, 
USDA. 

ACTION: Notice of Public hearing on 
proposed rulemaking. 


summary: This hearing is being held to 
consider a proposal to increase from 
four cents to five cents the maximum 
allowable rate of payment for expense 
of administration under the New York- 
New Jersey order. Proponents contend 
that the modification is needed to 
provide sufficient funds to cover the cost 
of administering the order. 

DATE: The hearing will convene at 1:30 
p.m. local time, on June 6, 1988. 
appress: The hearing will be held at the 
Hotel Syracuse, 500 South Warren 
Street, Syracuse, New York 13202, (315) 
422-5121. 

FOR FURTHER INFORMATION CONTACT: 
Maurice M. Martin, Marketing 
Specialist, USDA/AMS/Dairy Division, 
Order Formulation Branch, Room 2968, 
South Building, P.O. Box 96456, 


~ Washington, DC 20090-6456, (202) 447- 


7311. 3 
SUPPLEMENTARY INFORMATION: This 
administrative action is governed by the 
provisions of sections 556 and 557 of 
Title 5 of the United States Code and, 
therefore, is excluded from the 
requirements of Executive Order 12291. 
Notice is hereby given of a public 
hearing to be held at the Hotel Syracuse, 
500 South Warren Street, Syracuse, New 
York 13202, beginning at 1:30 p.m. local 
time, on June 6, 1988, with respect to 
proposed amendments to the tentative 
marketing agreement and to the order 
regulating the handling of milk in the 
New York-New Jersey marketing area. 
The hearing is called pursuant tothe 
provisions of the Agricultural Marketing 
Agreement Act of 1937, as amended (7 
U.S.C. 601-674), and the applicable rules 
of practice and procedure governing the 
formulation of marketing agreements 
and marketing orders (7 CFR Part 900). 
The purpose of the hearing is to 
receive evidence with respect to the 
economic and marketing conditions 
which relate to the proposed 
amendments, hereinafter set forth, and 
any appropriate modifications thereof, 
to the tentative marketing agreement 
and to the order. 
Actions under the Federal milk order 
program are subject to the “Regulatory 
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Flexibility Act” (Pub. L. 96-354). This 
Act seeks to ensure that, within the 
statutory authority of a program, the 
regulatory and information requirements 
are tailored to the size and nature of 
small businesses. For the purpose of the 
Federal order program, a small business 
will be considered as one which is 
independently owned and operated and 
which is not dominant in its field of 
operation. Most parties subject to a milk 
order are considered as a small 
business. Accordingly, interested parties 
are invited to present evidence on the 
probable regulatory and informational 
impact of the hearing proposals on small 
businesses. Also, parties may suggest 
modifications of these proposals for the 
purpose of tailoring their applicability to 
small businesses. ~ 


List of Subjects in 7 CFR Part 1002 


Milk marketing orders, Milk, Dairy 
products. 


PART 1002—{[ AMENDED] 
The authority citation for 7 CFR Part 
1002 continues to read as follows: 
Authority: Secs. 1-19, 48 Stat. 31, as 
amended; 7 U.S.C. 601-674. 


The proposed amendments, as set 
forth below, have not received the 
approval of the Secretary of Agriculture. 


Proposed by Agri-Mark, Inc., Dairylea 
Cooperative, Inc. and Eastern Milk 
Producers Cooperative Association 


Proposal No. 1 


Revise § 1002.90 Payment by handlers, 
by changing “4” cents per 
hundredweight to read “5” cents per 
hundredweight. 


Proposed by the Dairy Division, 
Agricultural Marketing Service 


Proposal No. 2 


Make such changes as may be 
necessary to make the entire marketing 
agreement and the order conform with 
any amendments thereto that may result 
from this hearing. 

Copies of this notice of hearing and 
the order may be procured from the 
Market Administrator, Thomas A. 
Wilson, 708 Third Avenue, 6th Floor, 
New York, New York 10017-4104 or 
from the Hearing Clerk, Room 1079, 
South Building, United States 
Department of Agriculture, Washington, 
DC 20250, or may be inspected there. 

Copies of the transcript of testimony 
taken at the hearing will not be 
available for distribution through the 
Hearing Clerk’s Office. If you wish to 
purchase a copy, arrangements may be 
made with the reporter at the hearing. 


From the time that a hearing notice is 
issued and until the issuance of a final 
decision in a proceeding, Department 
employees involved in the decisional 
process are prohibited from discussing 
the merits of the hearing issues on an ex 
parte basis with any person having an 
interest in the proceeding. For this 
particular procceding, the prohibition 
applies to employees in the following 
organizational units: 

Office of the Secretary of Agriculture 
Office of the Administrator, Agricultural 

Marketing Service 
Office of the General Counsel 
Dairy Division, Agricultural Marketing 

Service (Washington office only) 
Office of the Market Administrator, New 

York-New Jersey Marketing Area 

Procedural matters are not subject to 
the above prohibition and may be 
discussed at any time. 

Signed at Washington, DC, on May 19, 
1988. 

J. Patrick Boyle, 

Administrator. 

[FR Doc. 88-11686 Filed 5-24-88; 8:45 am] 
BILLING CODE 3410-02-M 


NUCLEAR REGULATORY 
COMMISSION 


10 CFR Part 35 


Medical Use of Byproduct Material; 
Training and Experience Criteria 


AGENCY: Nuclear Regulatory 
Commission. 

ACTION: Advance notice of proposed 
rulemaking. 


SUMMARY: The Nuclear Regulatory 
Commission (NRC) is requesting 
comments on training and experience 
criteria for all individuals who use 
byproduct material for clinical 
procedures in the practice of medicine. 
The training and experience criteria that 
NRC will require must reflect the 
realities of the evolution of medical 
practice, without compromising public 
health and safety. The comments 
submitted will help the Commission 
ensure that its training and experience 
criteria are appropriate to the clinical 
procedures in which an individual 
participates. 

DATE: Comment period expires August 
24, 1988. Comments received after this 
date will be considered only if it is 
practical to do so but assurance of 
consideration cannot be given except as 
to comments filed on or before this date. 
ADDRESSES: Submit written comments 
and suggestions to the Secretary of the 
Commission, U.S. Nuclear Regulatory 
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Commission, Washington, DC 20555, 
Attention: Docketing and Service 
Branch. 

Copies of other Federal Register 
notices referenced in this document and 
the comments received on those notices 
may be examined at the Commission's 
Public Document Room at 1717 H Street 
NW., Washington, DC. Single copies of 
other Federal Register notices 
referenced in this document are 
available from Norman L. McElroy, 
Office of Nuclear Material Safety and 
Safeguards, U.S. Nuclear Regulatory 
Commission, Washington, DC 20555, 
Telephone: (301) 492-3417. 


FOR FURTHER INFORMATION CONTACT: 
Norman L. McElroy, Office of Nuclear 
Material Safety and Safeguards, U.S. 
Nuclear Regulatory Commission, 
Washington, DC 20555, Telephone: (301) 
492-3417. 


SUPPLEMENTARY INFORMATION: 
Table of Contents 


I. Background Discussion of Physician 
Training and Experience Criteria 
Il. Bases for Considerations 
Introduction 
NRC’s General Policy on the Medical Use 
of Byproduct Material 
Misadministrations 
The Regulatory Problem 
Ill. General Considerations 
Safety Technology 
Risk to Patients 
Developments in Clinical Procedures and 
Technologies 
Setting the Requisite Level of Training and 
Experience 
Future Actions 
IV. List of Subjects in 10 CFR Part 35 
V. Authority Citation 
VI. Request for Information for Regulatory 
Analysis 
VII. Request for Comment on General 
Considerations 
Certification 
Integrated Training Programs 
Alternatives for Individuals in Practice 
Individuals with Special Training and 
Experience 
Technologists and Technicians 
Continuing Education 
VIII. Interpretation of Criteria 
IX. Specific Examples of Criteria 
Physicians 
Physicists 
Technologists and Dosimetrists 


I. Background Discussion of Physician 
Training and Experience Criteria 


For several years, the NRC has had 
training and experience criteria for 
physicians who want to use byproduct 
materials in the practice of medicine. 
The criteria are comprised of the 
training generally believed necessary for 
a physician to use byproduct materials 
safely and to protect workers, patients, 
and the public from unnecessary 





radiation exposure. The evolution of the 
training and experience criteria is more 
fully described in a Federal Register 
Notice (FRN) published on December 2, 
1982 (47 FR 54376). 

Generally, physicians demonstrate 
their training and experience by being 
certified by an appropriate medical 
specialty board or by completing a 
program that integrates basic classroom 
training, supervised handling 
experience, and supervised clinical 
experience. Such a program is usually 
completed as a part of the physician's 
residency program that is spent learning 
a medical specialty. 

The NRC evaluates case-by-case the 
training and experience of physicians 
who have not completed integrated 
programs. 

At various meetings of NRC's - 
Advisory Committee on the Medical 
Uses of Isotopes (ACMUI), several 
experts from the medical community 
indicated that, because of the increase 
in the complexity of the diagnostic 
interpretation of nuclear medicine 
studies, the training time devoted to 
basic classroom and laboratory training 
and supervised handling experience had 
decreased. In response, in the previously 
referenced December 1982 FRN, the 
NRC increased the requisite duration of 
integrated training programs for 
diagnostic medical use. 

In December 1983, the American 
College of Cardiology proposed 
alternative criteria for physicians who 
wanted to perform only cardiovascular 
imaging procedures. Representatives of 
several organizations whose members 
use byproduct materials metiin June 
1984 to discuss the proposal. No 
consensus recommendation was 
reached; the representatives submitted 
three sets of alternative criteria. 

There appeared to be general 
agreement on what topics should be 
included in basic classroom training, 
work expereince, and clinical 
experience. There was a difference of 
opinion concerning the minimum 
acceptable duration of an integrated 
training program and on the operational 
wording of the handling and clinical 
experience criteria. 

The NRC held a meeting of the 
ACMUI to discuss the alternative 
criteria (for a discussion, see 50 FR 6291, 
published February 14, 1985). NRC 
received almost 200 comment letters. In 
addition, about 20 individuals spoke at 
the meeting. There were several 
important points raised: 

1. There is no clear safety basis for 
applying different training program 
duration criteria to applicants from 
different medical specialities in which 
diagnostic radiopharmaceuticals are 


used. Radiation safety problems and 
procedures are similar in all cases. 

2. Radiation safety cannot be 
completely separated from the quality of 
clinical practice. Simple examples of 
this point include performing imaging 
procedures that are of no clinical value, 
doing procedures poorly so that they 
must be repeated, or misinterpreting the 
images. Each of these practices results 
in unnecessary patient exposure. 

3. The length of a training program is 
not nearly as important as the quality of 
the training, if the essential topics are 
adequately covered. 

4. Methods of reimbursement for ~ 
health care are resulting in a trend 
toward conducting diagnostic imaging 
procedures in private practice offices 
and clinics rather than in hospitals. In 
that setting, there is less peer review of 
both physician credentials and quality 
of clinical practice than there usually is 
in the hospital setting. There may also 
be new nuclear medicine diagnostic and 
therapeutic clinical procedures on the 
horizon. NRC's policy should anticipate 
the future course of nuclear medicine to 
the extent possible. 

5. Some individuals may support 
longer training program duration criteria 
in order to disenfranchise others for 
economic reasons rather than public 
health and safety reasons. 


II. Bases for Considerations 
Introduction 


The NRC must review issues and 
develop resolutions based on the NRC’s 
statutory jurisdiction, public health and 
safety considerations, and 
considerations of reasonableness. 
Furthermore, issues cannot be examined 
in a void. Rather than simply examining 
training and experience criteria for 
diagnostic use of radiopharmaceuticals, 
the NRC takes this opportunity to 
request public comment on training and 
experience criteria for all individuals 
who participate in any type of medical 
use of byproduct material. NRC's 
general considerations are discussed 
below. 


NRC's General Policy on the Medical 
Use of Byproduct Material 


The NRC regulates the medical use of 
byproduct material to protect the public 
health and safety; the public includes 
patients, physicians, other licensee 
employees, visitors, and the general 
public. This role was discussed at length 
in “Regulation of the Medical Uses of 
Radioisotopes; Statement of General 
Policy” {the Medical Use Policy 
Statement; see 44 FR 8242, published 
February 9, 1979). 
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In the-Medical Use Policy Statement, 
the Commission said it would use the 
following general policy to guide its 
regulation of the medical use of 
radioisotopes: 

“1. The NRC will continue to regulate 
the medical uses of radioisotopes as 
necessary to provide for the radiation 
safety of workers and the general public. 

2. The NRC will regulate the radiation 
safety of patients where justified by the 
risk to patients and where voluntary 
standards, or compliance with these 
standards, are inadequate. 

3. The NRC will minimize intrusion 
into medical judgments affecting 
patients and into other areas 
traditionally considered to be the 
practice of medicine:” 

The NRC uses the Medical Use Policy 
Statement asa guide when examining 
training and experience criteria. 


Misadministrations 


During the same time the NRC was 
examining the issue of physician 
training and experience for the 
diagnostic use of radiopharmaceuticals, 
a series of misadministrations occurred 
that lead the Commission to believe that 
its public health and.safety 
responsibilities required that rulemaking 
begin on quality assurance in the 
medical use of byproduct material (see 
52 FR 36942 and 52 FR 36949; October 2, 
1987). These published notices dealt 
with assurance of quality through 
procedural and physical measurement 
requirements. Neither notice dealt with 
the training of physicians, physicists, 
technologists, and dosimetrists who 
participate in the medical use of 
byproduct material. 

The Commission now believes that 
the training of all individuals who 
participate in the medical use of 
byproduct material deserves more 
rigorous attention. The NRC believes it 
is important to review not just the 
training and duties of each group, but 
that it should be also address the 
interactions of these individuals in the 
clinical environment. 


The Regulatory Problem 


In dealing with this matter, the NRC is 
confronted with the difficult problem of 
fulfilling its statutory responsibility to 
regulate the medical use of byproduct 
material while avoiding the regulation of 
the practice of medicine—a matter that 
is the responsibility of the States. The 
NRC’s goal is to regulate the use of 
byproduct material in order to protect 
the public health and safety without 
intruding into the delivery of medical 
care. Protection of the public includes 
protection of the patient. The NRC 
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believes that the patient's best radiation 
protection comes from individuals who 
deliver the highest quality nuclear 
medicine service. For example, if a 
nuclear medicine physician is not 
adequately trained, and, therefore, not 
capable of offering quality service, the 
patients, a member of the public, may be 
subjected to unnecessary radiation. 
Thus, the NRC expects that better 
quality training leads to improved 
protection from radiation hazards. 

Unfortunately, the only well-defined 
dimensions available for measuring the 
amount of training are, for the medical 
setting, duration of training and number 
of cases performed under supervision. 
Neither dimension provides a truly 
acceptable substitute for measuring 
quality of training and quality of day-to- 
day clinical performance. 

Before deciding the seek public 
comment, the NRC staff carefully 
considered many alternatives: 

1. Take no action in response to 
requests for change; 

2. For diagnostic physicians, return to 
the three-month program that was used 
for several years and appeared to 
provided for adequate assurance of 
public health and safety; 

3. Administer a test to applicants that 
includes only radiation safety questions, 
or radiation safety and clinical 
questions; 

4. Encourage other organizations to 
administer such tests; or 

5. Completely eliminate the 
examination of clinical training and 
experience and examine applicants 
solely on radiation safety procedure 
training and experience. (In this 
construction, the word examination 
means a comparison of the applicant's 
curriculum vitae to established criteria, 
not a test in which the applicant is 
asked questions and graded according 
to the number of correct responses.) 


Ill. General Considerations 


Safety Technology 


The NRC believes that the radiation 
safety skills needed to ensure worker 
and public safety in conventional 
medical use are straightforward and 
easily taught to most individuals with a 
scientific background in a few weeks. 
Neither the equipment nor the radiation 
safety procedures for the safe receipt 
and storage of materials, handling, 
safety surveys, waste processing, and 
spill cleanup have changed significantly 
in the last twenty years, and do not 
appear likely to change. There is a clear 
indication that a few weeks of training 
are necessary and sufficient to learn the 
skills needed to safely handle byproduct 
material used in medicine. This 


assertion is based on an analysis of the 


safety problems that can be encountered 
when using byproduct materials for 
clinical procedures, coupled with many 
years of licensing and inspection 
experience and the NRC staff's 
participation in training programs. 
Therefore, this review of training and 
experience criteria is not undertaken to 
respond to safety technology . 
development. 

Rather, the issues addressed by this 
notice are patient safety and sensitivity 
to the risks inherent in the medical use 
of radiation. 


Risk to Patients 


The NRC has considered the risk to 
patients from medical use of byproduct 
material, and licensees’ compliance with 
voluntary risk reduction standards, such 
as standards published by the Joint 
Commission on the Accreditation of 
Hospitals, radiopharmaceutical package 
insert recommendations regarding 
precautions, dosage and administration, 
and instructions for preparation, and a 
report of the Inter-Society Council for 
Radiation Oncology. 

The NRC has also considered for 
many years the difficulty of regulating 
the intentional application of radiation 
to patients, who are members of the 
public. The NRC said in the “Rationale” 
section of the Medical Use Policy 
Statement that “the diagnostic use of 
radioactive drugs is, in most cases, 
clearly an area of low radiation risk to 
patients.” This is still the case. 
However, it is appropriate for NRC to 
take steps to ensure that physicians and 
technologists have the training needed 
to assure that diagnostic 
radiopharmaceuticals are used properly 
so that this low risk feature is 
maintained. Similar considerations 
apply to diagnostic devices. 

The NRC cannot so easily dismiss the 
risk to patients from byproduct material 
intended for therapy use as well as 
therapy levels of materials for 
diagnostic use. There have been events 
in which patients have been harmed by 
the incorrect use of 
radiopharmaceuticals, brachytherapy 
sources, and teletherapy. Although these 
events appear to be infrequent, the NRC 
is sensitive to its regulatory 
responsibility to take prudent measures 
to minimize recurrence of these events. 


Developments in Clinical Procedures 
and Technologies 


Clinical procedures of choice for 
diagnosing and treating illnesses change 
from year to year as medical science 
evolves. 

The NRC believes that, to assure 
public health and safety, licensees 
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should use up-to-date clinical 
procedures. However, specifying the 
necessary Clinical training and 
experience criteria is difficult because 
the greater question is whether a clinical 
procedure, with its attendant radiation 
dose, is indicated for a particular 
patient. This question must be answered 
before the secondary question, whether 
the practitioner is able to interpret the 
information that comes from a 
diagnostic clinical procedure or monitor 
the patient's reaction to a therapy 
clinical procedure, can be addressed. 

When planning the examination of an 
individual patient, experts do not 
always arrive at the same plan, given 
the same clinical history, and do not 
always interpret the results of a clinical 
procedure identically. Thus, it is 
apparent that there is not a single 
standard which the NRC, or any 
regulatory agency, could reference when 
specifying clinical training and 
experience criteria for the medical use 
of byproduct material. 

It is appropriate, however, that the 
NRC have criteria that assure that 
completely unnecessary clinical 
procedures are not performed, and that 
when performed, clinical procedures 
used in caring for the patient will be in 
accord with accepted standards of care. 
When specifying these criteria, the NRC 
should consider the expert advice that 
comes from the medical community. 

A similar analysis applies to the 
training and experience of other 
individuals who participate in the 
medical use of byproduct material. New 
clinical procedures and equipment 
continue to be developed. The 
application of computers to image 
processing and treatment planning is a 
prime example. To provide assurance of 
safe use of byproduct material in the 
medical setting, the NRC should have 
criteria that address the quality of 
training for these other individuals. 


Setting the Requisite Level of Training 
and Experience 


Common sense, as well as the NRC’s 
statute, dictate that the NRC should set 
the criteria for clinical training and 
experience at a level that establishes the 
basic skills necessary to assure 
reasonable protection of the public 
health and safety in accordance with the 
Medical Use Policy Statement. Control 
of the quality of clinical practice, 
however, rests in the final analysis with 
the medical community. The NRC notes 
that, in accordance with its Medical Use 
Policy Statement, it does not regulate 
the interpretation of the results of a 
diagnostic clinical procedure, or 
prescribe methods or amounts of 
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radiation therapy. Usually, the 
authorized physician-user and other 
individuals working under supervision 
provide radiation clinical procedures in 
consultation with the referring 
physician. It is the responsibility of the 
NRC, however, to ensure that prescribed 
procedures are carried out accurately, 
with no undue risk to the patient or 
other members of the public. 


Future Actions 


Setting the requisite levels of training 
and experience for various individuals 
who participate in the medical use of 
byproduct material will require public 
comment and study. 

The NRC notes that the 1984 increase 
in duration of integrated training 
programs for diagnostic use of 
byproduct material was based almost 
entirely on recommendations from the 
ACMUI and medical specialty 
organizations. To make another change 
in criteria without a solid technical 
foundation could open the Commission 
to criticism of using an arbitrary and 
capricious rulemaking process. A 
change at this time, without a well- 
documented, technical basis for action 
and with a lack of consensus within the 
medical community, seems imprudent. 

After analyzing the public comments 
submitted in response to this notice, the 
NRC plans to study the adequacy of 
training received by physician 
authorized users, nuclear medicine 
technologists, and radiation therapy 
physicists, technologists, and 
dosimetrists. The NRC recognizes that 
there may be special training needs for 
those individuals working in certain 
medical specialties. The NRC believes 
that a comprehensive study will likely 
culminate in the development of a solid 
technical basis from which the 
Commission can proceed to develop 
training and experience criteria for all 
individuals who participate in the 
medical use of byproduct material, if 
such action is necessary. 

The NRC believes its final position on 
the training and experience criteria 
issue must be one wich avoids intrusion 
into medical judgments affecting 
patients. The NRC’s training and 
experience criteria must also satisfy the 
strictures of the Atomic Energy Act of 
1954, as amended, and as implemented 
by the 1979 Medical Use Policy 
Statement. . 


IV. List of Subjects in 10 CFR Part 35 


Byproduct material, Drugs, Health 
devices, Health professions, 
Incorporation by reference, Medical 
devices, Nuclear materials, 
Occupational safety and health, Penalty, 


Radiation protection, Reporting and 
recordkeeping requirements. 


V. Authority Citation 


The authority citation for this 
document is: Sec. 161, Pub. L. 83-703, 68 
Stat. 948, as amended (42 U.S.C. 2201). 


VL Request for Information For 
Regulatory Analysis 

If a change of requirements is needed, 
the Commission will have to prepare a 
regulatory analysis. The analysis will 
examine the costs and benefits of 
regulatory alternatives available to the 
Commission. 

The Commisson requests public 
comment‘on costs and benefits, normal 
business practices, new trends, and 
other information that should be 
considered in the regulatory analysis. 
Comments may be submitted as 
indicated in the “ADDRESSEES” 
heading. 


VH. Request for Comment on General 
Considerations 


The NRC has examined its training 
and experience criteria and has 
prepared for comment the following 
general considerations. The purpose of 
stating the early considerations and 
posing certain questions is to 
demonstrate the range of NRC's 
considerations to date on this matter, 
and to request public comment on the 
completeness of these considerations. 


Certification 


The NRC has considered whether it 
should accept certification by certain 
medical specialty boards and 
technologist boards as demonstration of 
adequate training and experience to use 
byproduct materials for medical use. 
The NRC believes that the diplomates of 
those.boards are recognized by medical 
providers as experts in the practice of 
the specialty or technology. The cost of 
examining those diplomates’ credentials 
outweighs any possible public health 
and safety benefit that would accrue. 

The NRC has considered whether it 
should require that authorized users, 
physicists, and technologists be 
certified. The NRC believes that 
certification should not be the only way 
to demonstrate adequate training and 
experience because, based on years of 
licensing, inspection, and enforcement 
history, the NRC has clear evidence that 
many non-diplomates are capable of 
using byproduct materials safely in 
medical use. 


Integrated Training Programs 


The NRC has considered whether it 
should continue to accept a physician's 
or technologist's successful completion 
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of an integrated training program in the 
medical use of byproduct material if it 
includes classroom training, supervised 
handling experience, and supervised 
clinical experience. The principal 
purpose of an integrated training 
program is to provide for quality clinical 
care; radiation safety tasks can be 
easily included in these programs. 
However, there are difficulties in 
accepting certificates of successful 
completion.as evidence of adequate 
training and experience. The NRC 
recognizes that some programs may not 
be sufficiently stringent, or may not 
provide the necessary balance between 
classroom training, supervised handling, 
and supervised clinical experience. 
Some programs also may not balance 
the importance of safety instruction with 
other clinical topics. The NRC would 
like comments on the following 
questions: 

¢ How can the NRC regulate the 
quality of integrated training programs? 

¢ What balance between classroom 
and supervised handling experience is 
deemed appropriate? 

¢ What balance should be struck 
between safety instruction and other 
clinical topics? 

* What benefits or detriments could 
accrue by requiring that training 
programs be accredited by an 
independent medical accrediting 
organization? Would the benefits 
outweight additional costs? 

* How can the NRC ensure that the 
training was provided? 


Alternatives for Individuals in Practice. 


The NRC has considered whether it 
should provide an alternative 
mechanism by which physician 
specialists who are in practice can 
obtain a license. Physicians in 
residencies cannot always foresee their 
need to use byproduct material for 
medical use. Once they have entered 
full-time practice, they cannot leave 
their patients to attend a lengthy 
integrated training program because 
they would likely lose some of their 
facility with the specialty while learning 
byproduct material science and 
technology. For example, cardiovascular 
clinical procedures were not performed 
frequently 10 years ago. There was liftle 
opportunity to learn these clinical 
procedures because they were neither 
fully developed nor widely available. 
Now, however, they are considered in 
many cases to be essential for proper 
care. A protracted training and 
experience requirement that effectively 
denies a physician the opportunity to 
offer a service could arguably have an 
adverse impact on public health. On the 





Federal Register / Vol. 53, No. 101 / Wednesday, May 25, 1988 / Proposed Rules 


other hand, offering such services 
without appropriate training also may 
pose a risk to the public health. The 
NRC would appreciate comments on 
what would constitute appropriate 
training in such circumstances. 


Individuals with Special Training and 
Experience 


The NRC has considered whether it 
should continue to allow applicants who 
do not meet any of the criteria to submit 
their training and experience credentials 
to the NRC. There have been cases in 
which physicians appear to be qualified, 
yet do not clearly meet the applicable 
criteria. The NRC’s current practice is to 
review the credentials of these 
applicants with the assistance of the 
ACMUI. 


The NRC has considered how it 
should develop training and experience 
criteria for individuals for whom there 
are no formal training programs or 
examining organizations. For example, 
in radiation therapy, many dosimetrists 
who calculate radiation dose 
distributions for individual patients are 
trained by the licensee under close 
supervision of the teletherapy physicist. 
Many teletherapy physicists are also 
trained in this manner. The NRC would 
like comments on the following 
question: 


¢ Are there other groups of health 
care individuals who are usually trained 
in some sort of apprenticeship program? 


Technologists and Technicians 


The NRC has considered how it 
should develop training and experience 
criteria for technologists and 
technicians. Nuclear medicine and 
radiation therapy technologists are 
individuals who generally have - 
completed an acredited two-year 
training program that includes 
classroom, laboratory, and clinical 
training in the theory, science, and 
application of radiation. One the other 
hand, techicians are generally trained 
by the licensee to-do only certain tasks. 
Some licensees, usually large hospitals, 
have trained individuals to be nuclear 
medicine technicians who do only 
simple clinical procedures. Some 
hospitals have trained individuals to be 
radiation therapy technicians who assist 
radiation therapy technologists who 
administer the radiation therapy. There 
practices reduce the cost of medical care 
and also reflect the dearth of fully 
trained technologists. The NRC would 
particularly appreciate comments on the 
training and experience criteria that 
would be most appropriate for these 
technicians. 


Continuing Education 


The NRC has considered whether it 
should develop continuing education 
requirements for physicians, physicists, 
technologists, technicans, and 
dosimetrists. Some medical specialty 
boards that provide certificates require 
evidence of continuing education, and a 
few even administer periodic re- 
qualifying examinations. The NRC takes 
this opportunity to invite comments on 
this continuing education, particularly in 
light of the misadministrations that 
could perhaps be avoided by continuing 
education. The NRC would like 
comments on the following questions: 

¢ Should the NRC require a 
demonstration of continuing education 
for individuals identified on medical use 
licenses? 

* Should the contiuing education be a 
review of new developments, a review 
of the basics, or a combination? 

¢ How could the NRC monitor the 
quality of the continuing education? 

¢ Who should provide it? 


VIII. Interpretation of Criteria 


The NRC’s medical use training 
criteria are usually defined in terms of 
classroom and faboratory training, 
supervised handling experience, and 
supervised clinical experience. The NRC 
would like comments on the following 
questions: 

* To ensure clarity, should the 
following definitions be added to the 
definitions currently set out in § 35.2? 

¢ How should they be revised? 

¢ What other definitions should be 
added? 

1. “Clinical procedure” means a 
method of using byproduct material for 
patient care in which the material or its 
radiation is administered to the patient. 

A specific clinical procedure 
identifies, either explicitly or in context, 
the indication for the procedure, the 
purpose (diagnosis or therapy), the 
radionuclide and its chemical and 
physical form, the dosage or dose and 
method of administration, and patient 
followup. Diagnostic clinical procedures 
also include the method of collectiong 
raw data, manipulating the data, and 
interpreting the final results, which may 
be images, graphs, or numbers. 

2. “Case” means the performance of a 
clinical procedure on a patient. 

3. “Classroom and laboratory 
training” means planned instruction 
outlined in a syllabus and offered by an 
individual or organization that has 
teaching as a primary responsibility. 

It is comprised of lectures, 
demonstrations, hands-on laboratory 
exerices, quizzes, and tests. Additional 
time would probably be necessary for 
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homework. Although training may be 
given in a room normally used as a 
clinic, there should be no distractions 
from the learning process as would ocur 
in a clinic or laboratory during the 
working day. 

4. “Supervised handling experince” 
means doing specified tasks in the 
clinical setting during the work day. 

It is required so that the student will 
develop facility in performing those 
tasks in the work setting, as contrasted 
to the classroom and laboratory setting. 
This is usually accomplished during the 
“clinical experience” period. 

5. “Supervised clinical experience” 
means doing specified tasks in the 
clinical setting during the work day. 

It is required to provide the student 
with the medical knowledge and facility 
needed to provide assurance that the 
clinical procedure will be of benefit to 
the patient. It is provided in the clinic, 
as contracted to the classroom, because 
that appears-to be the most efficient 
way to provide the instruction. 
Continuing education courses, seminars, 
journal clubs, and other methods of 
clinical instruction may comprise a 
portion of this training and experience. 

6. “Personal participation in a 
complete case” means performing or 
observing all the steps required to 
perform a clinical procedure on a 
patient. 

For a diagnostic technologist, this 
means selection and preparation of the 
radiopharmaceutical, calculation, 
measurement, and administration of the 
dosage, operation of all the equipment 
used during the clinical procedure, and 
collection and manipulation of the raw 
data. For a physician, it also means 
performing or observing the patient 
examination, case history review, 
determination of suitability for 
radioisotope diagnosis, interpretation of 
the results, and followup for a case. 
Mere interpretation of the results does 
not constitute personal participation in a 
case. 

7. “Personally performing a complete 
case” means performing all the steps 
required to perform a clinical procedure 
on a patient. 

For a diagnositic technologist, this 
means selection and preparation of the 
radiopharmaceutical, calculation, 
measurement and administration of the 
dosage, operation of all the equipment 
used during the clinical procedure, and 
collection and manipulation of the raw 
data. For a physician it means, in 
addition to those tasks, performing the 
patient examination, case history 
review, determination of suitability for 
radioisotope diagnosis, interpretation of 
the results, and followup for a case. 


BEST COPY AVAILABLE 
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8. “A period of full-time training and 
experience” must be comprised of full- 
time, 40-hour work weeks. 

It may be gained in one block of time, 
or may be divided into shorter blocks of 
time, taken with breaks in between. It 
should not be broken into blocks shorter 
than a few weeks each. 

9. “Integrated training program” 
means full-time training and experience 
for the indicated duration that includes 
relevant policy, management, 
theoretical, scientific, technical, and 
regulatory information. 


IX. Specific Examples of Criteria 
Physicians 


1. There have been no proposals for 
changes in the physician training and 
experience criteria for uptake, dilution, 
and excretion clinical procedures, which 
currently appear in 10 CFR 35.910. The 
text of this section has been duplicated 
below for the convenience of the reader. 
The NRC asks for comments on the 
following questions: 

© Should this section be revised? 
How? Why? 


Section 35.910 Training for uptake, 
dilution, and excretion studies. 


Except as provided in §§ 35.970 and 
35.971, the licensee shall require the 
authorized user of a 
radiopharmaceutical in § 35.100({a) to be 
a physician who: 

(a) Is certified in: 

(1) Nuclear medicine by the American 
Board of Nuclear Medicine; 

(2) Diagnostic radiology by the 
American Board of Radiology; or 

(3) Diagnostic radiology or radiology 
by the American Osteopathic Board of 
Radiology; or 

(b) Has had classroom and laboratory 
training in basic radioisotope handling 
techniques applicable to the use of 
prepared radiopharmaceuticals, and 
supervised clinical experience as 
follows: 

(1) 40 hours of classroom and 
laboratory training that include: 

(i) Radiation physics and 
instrumentation; 

(ii) Radiation protection; 

(iii) Mathematics pertaining to the use 
and measurement of radioactivity; 

(iv) Radiation biology; and 

) Radiopharmaceutical chemistry; 
an 

(2) 20 hours of supervised clinical 
experience under the supervision of an 
authorized user and that includes: 

(i) Examining patients and reviewing 
their case histories to determine their 
suitability for radioisotope diagnosis, 
limitations, or contraindications; 


(ii) Selecting the suitable 
radiopharmaceuticals and calculating 
and measuring the dosages; 

(iii) Administering dosages to patients 
and using syringe radiation shields; 

{iv) Collaborating with the authorized 
user in the interpretation of radioisotope 
test results; and 

(v) Patient followup; or 

(c) Has successfully completed a six- 
month training program in nuclear 
medicine as part of a training program 
that has been approved by the 
Accreditation Council for Graduate 
Medical Education and that included 
classroom and laboratory training, work 
experience, and supervised clinical 
experience in all the topics identified in 
paragraph (b) of this section. 

2. The NRC’s deliberations on the 
matter of training and experience were 
initiated by requests for changes in 
physician training and experience 
criteria for imaging and localization 
(§ 35.920). 

The NRC notes that the purpose of 
classroom and laboratory training is to 
provide the basic science underlying the 
technology being practiced. The 
handling and clinical experience provide 
the opportunity to apply, in the clinical 
setting, what was learned in the 
classroom and laboratory. Some have 
argued that this is unnecessary because, 
in many instances, technologists do 
many of the tasks listed in the criteria. 
The NRC believes that performance of 
the tasks should also be required of 
physicians and physicists who are in 
training so they may properly instruct 
and supervise technologists with whom 
they will work in the future. The NRC 
asks for comments on the following 
questions: 

¢ Should NRC's physician training 
and experience criteria for imaging and 
localization be revised as follows by: (a) 
Changing the title to clearly reflect the 
fact that this training and experience 
requirement applies to physicians 
providing a variety of diagnostic clinical 
procedures; and (b) revising the 
operational course content requirement? 

¢ How should the NRC determine the 
necessary duration of an integrated 
training program? 

The duration requirement has been 
purposefully left vague in the following 
draft section; the NRC would appreciate 
comments on what particular duration 
of integrated training should be required 
and the rationale for any comments. 

The draft section for comment, which 
reflects the changes discussed in the 
previous paragraph, reads as follows: 
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Physician Training for All Imaging and: : 
Localization Studies 


Except as provided in §§ 35.921, 
35.970 or 35.971, the licensee shall 
require the authorized user of all 
radiopharmaceuticals, generators, and 
reagent kits listed in § 35.200(a) for all 
clinical procedures to be a physician 
who: 

(a) Is certified in: 

(1) Nuclear medicine by the American 
Board of Nuclear Medicine; 

(2) Diagnostic radiology by the 
American Board of Radiology; or 

(3) Diagnostic radiology or radiology 
by the American Osteopathic Board of 
Radiology; or 

(b) Has completed an integrated 
program of full-time training and 
experience that includes classroom and 
laboratory training in basic radioisotope 
handling techniques applicable to the 
use of prepared radiopharmaceuticals, 
generators, and reagent kits, supervised 
handling experience, and supervised 
clinical experience as follows: 

(1) 200 hours of classroom and 
laboratory training that includes: 

(i) Radiation physics and 
instrumentation; 

(ii) Radiation protection policy, 
management, procedures, and 
regulations; 

(iii) Mathematics of radiation and 
radioactivity; 

(iv) Radiopharmaceutical chemistry; 

(v) Imaging technology; and 

(vi) Radiation biology. 

(2) Supervised handling experience 
under the supervision of an authorized 
user that includes: 

(i) Ordering, receiving, and unpacking 
radioactive materials safely and 
performing the related radiation 
surveys; 

(ii) Calibrating dose calibrators and 
diagnostic instruments and performing 
checks for proper operation of survey 
meters; 

(iii) Calculating and safely preparing 
stock radiopharmaceuticals and 
individual patient dosages; 

(iv) Implementing administrative 
controls to prevent the 
misadministration of byproduct 
material; 

(v) Containing spilled byproduct 
material and decontaminating; and 

(vi) Eluting technetium-99m from 
generator systems, assaying and testing 
the eluate for molybdenum-99 and ~ 
alumina contamination, processing the 
eluate with reagent kits to prepare 
technetium-99m labeled radio- 
pharmaceuticals, and assaying 
radiopharmaceuticals to determine the 
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portion of radioactivity bound to the 
radiopharmaceutical. 

(3) Supervised clinical experience 
under the supervision of an authorized 
user that includes: 

(i) Examining patients and reviewing 
their case histories to determine their 
suitability for radioisotope diagnosis, 
limitations, or contraindications; 

(ii) Selecting the suitable 
radiopharmaceuticals and calculating 
and measuring the dosages; 

(iii) Administering dosages to patients 
and using syringe radiation shields; 

(iv) Collaborating with the authorized 
user in the interpretation of radioisotope 
test results; 

(v) Patient followup; and 

(vi) Personally performing ten cases. 

3. As noted above in Item 2, and 
earlier in the preamble, the NRC’s 
deliberations in this matter were 
initiated by requests for preparation of 
training and experience criteria that 
apply specifically to physicians 
performing only cardiovascular clinical 
procedures. The NRC would like 
comments on the following questions: 

¢ Should a new section be added, 
such as the draft set out below, that 
deals specifically with training and 
experience for cardiovascular clinical 
procedures? 

¢ How should the NRC determine the 
necessary duration of an integrated 
training program for single organ 
imaging? 

The draft section for comment reads 
as follows: 


Physician training for cardiovascular 
clinical procedures 


Except as provided in § 35.970 or 
§ 35.971, the licensee shall require the 
authorized user of 
radiopharmaceuticals, generators, or 
reagent kits (listed in § 35.200(a)) for 
cardiovascular clinical procedures to be 
a physician who: 

(a) Has completed a program as 
described in § 35.920{b) that, 
emphasizes cardiovascular clinical 
procedures in the classroom and 
laboratory training and supervised 
clinical experience; or 

(b) Is certified in cardiovascular 
disease by the American Board of 
Internal Medicine and has completed: 

(1) 200 hours of classroom and 
laboratory training, as described in 
§ 35.920(b)(1) of this part, that 
emphasizes cardiovascular clinical 
procedures; 

(2) Two weeks of supervised handling 
experience, as described in 
§ 35.920(b)(2) of this part, which may be 
obtained concurrently with the 
supervised clinical experience required 
in paragraph (b)(3) of this section; and 
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(3) Supervised clinical experience, as 
described in § 35.920(b)(3) of this part, 
that includes-personal participation in 
cardiovascular clinical procedures for 50 
complete cases and personal 
performance of 10 of those cases. 

4. There have been no suggestions for 
changes in the physician training and 
experience criteria for therapeutic use of 
radiopharmaceuticals, which currently 
appear in 20 CFR 35.930, 35.932 and 
35.934. However, the NRC takes this 
opportunity to invite comment on this 
text, particularly in light of the 
misadministrations that could perhaps 
be avoided by improving training. The 
text of these sections has been 
duplicated below for'the convenience of 
the reader. The NRC would like 
comments on the following questions: 

¢ Should these questions be revised? 
How? Why? 

The-regulatory text currently in effect 
reads as follows: 


Section 35.930 Training for therapeutic 
use of radiopharmaceuticals. 


Except as provided in § 35.970, the 
licensee shall require the authorized 
user of radiopharmaceuticals in § 35.300 
to be a physician who: 

(a) Is certified by: 

(1) The American Board of Nuclear 
Medicine; or 

(2) The American Board of Radiology 
in radiology or therapeutic radiology; or 

(b) Has the classroom and laboratory 
training in basic radioisotope handling 
techniques applicable to the use of 
therapeutic radiopharmaceuticals, and 
supervised clinical experience as 
foilows: 

(1) 80 hours of classroom and 
laboratory training that includes: 

(i) Radiation physics and 
instrumentation; 

(ii) Radiation protection; 

(iii) Mathematics pertaining to the use 
and measurements of radioactivity; and 

(iv) Radiation biology: and 

(2) Supervised clinical experience 
under the supervision of an authorized 
user at a medical institution that 
includes: 

(i) Use of iodine-131 for diagnosis of 
thyroid function and the treatment of 
hyperthyroidism or cardiac dysfunction 
in 10 individuals; and 

(ii) Use of iodine-131 for treatment of 
thyroid carcinoma in three individuals. 


Section 35.932 Training for treatment 
of hyperthyroidism. : 

Except as provided in § 35.970, the 
licensee shall require the authorized 
user of only iodine-131 for the treatment 
of hyperthyroidism to be a physician 
with special experience in thyroid 
disease who has had classroom and 
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laboratory training in basic radioisotope 
handling techniques applicable to the 
use of iodine-131 for treating 
hyperthyroidism, and supervised clinical 
experience as follows: 

(a) 80 hours of classrom and 
laboratory training that includes: 

(1) Radiation physics and 
instrumentation; 

(2) Radiation protection; 

(3) Mathematics pertaining to the use 
and measurement of radioactivity; and 

(4) Radiation biology; and 

(b) Supervised clinical experience 
under the supervision of an authorized 
user that includes the use of iodine-131 
for diagnosis of thyroid function, and 
treatment of hyperthyroidism in 10 
individuals. 


Section 35.934 Training for treatment 
of thyroid carcinoma. 


Except as provided in § 35.970, the 
licensee shall require the authorized 
user of only iodine-131 for the treatment 
of thyroid carcinoma to be a physician 
with special experience in thyroid 
disease who has had classroom and 
laboratory training in basic radioisotope 
handling techniques applicable to the 
use of iodine-131 for treating thyroid 
carcinoma, and supervised clinical 
experience as follows: 

(a) 80 hours of classroom and 
laboratory training that includes: 

(1) Radiation physics and 
instrumentation; 

(2) Radiation protection; 

(3) Mathematics pertaining to the use 
and measurement of radioactivity; and 

(4) Radiation biology; and 

(b) Supervised clinical experience 
under the supervision of an authorized 
user that includes the use of iodine-131 
for the treatment of thyroid carcinoma 
in three individuals. 

5. There have been no suggestions for 
changes in the physician training and 
experience criteria for brachytherapy, 
which currently appear in 10 CFR 35.940 
and 35.941. However, the NRC takes this 
opportunity to invite comment on this 
text, particularly in light of the mis- 
administrations that could perhaps be 
avoided by improved training. The text 
of these sections has been duplicated 
below for the convenience of the reader. 
The NRC would like comments on the 
following questions: 

¢ Should these sections be revised? 
How? Why? 

The current regulatory text reads as 
follows: 


Section 35.940 Training for use of 
brachytherapy sources. 


Except as provided in § 35.970, the 
licensee shall require the authorized 
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user of a brachytherapy source listed in 
§ 35.400 for therapy to be a physician 
who: 

(a) Is certified in: 

(1) Radiology or therapeutic radiology 
by the American Board of Radiology; 

(2) Radiation oncology by the 
American Osteopathic Board of 
Radiology; 

(3) Radiology, with specialization in 
radiotherapy, as a British “Fellow of the 
Faculty of Radiology” or “Fellow of the 
Royal College of Radiology”; or 

(4) Therapeutic radiology by the 
Canadian Royal College of Physicians 
and Surgeons; or 

(b) Is in the active practice of 
therapeutic radiology, has had 
classroom and laboratory training in 
radioisotope handling techniques 
applicable to the therapeutic use of 
brachytherapy sources, supervised work 
experience, and supervised clinical 
experience as follows: 

(1) 200 hours of classroom and 
laboratory training that includes: 

(i) Radiation physics and 
instrumentation; 

(ii) Radiation protection; 

(iii) Mathematics pertaining to the use 
and measurement of radioactivity; and 

(iv) Radiation biology; 

(2) 500 hours of supervised work 
experience under the supervision of an 
authorized user at a medical institution 
that includes: 

(i) Ordering, receiving, and unpacking 
radioactive materials safely and 
performing the related radiation 
surveys; 

(ii) Checking survey meters for proper 
operation; 

(iii) Preparing, implanting, and 
removing sealed sources; 

(iv) Maintaining running inventories 
of material on hand; 

(v) Using administrative controls to 
prevent the misadministration of 
byproduct material; and 

(vi) Using emergency procedures to 
control byproduct material; and 

(3) Three years of supervised clinical 
experience that includes one year in a 
formal training program approved by the 
Residency Review Committee for 
Radiology of the Accreditation Council 
for Graduate Medical Education or the 
Committee on Postdoctoral Training of 
the American Osteopathic Association, 
and an additional two years of clinical 
experience in therapeutic radiology 
under the supervision of an authorized 
user at a medical institution that 
includes: 

(i) Examining individuals and 
reviewing their case histories to 
determine their suitability for 
brachytherapy treatment, and any 
limitations or contraindications; 


(ii) Selecting the proper eeeeey 
sources and dose and method of 
administration; 

(iii) Calculating the dose; and 

{iv) Post-administration follow-up and 
review of case histories in collaboration 
with the authorized user. 


Section 35.941 Training for ophthalmic 
use of strontium-90. 


Except as provided in § 35.970, the 
licensee shall require the authorized 
user of only strontium-90 for ophthalmic 
radiotherapy to be a physician who is in 
the active practice of therapeutic 
radiology or ophthalmology, and has 
had classroom and laboratory training 
in basic radioisotope handling 
techniques applicable to the use of 
strontium-90 for ophthalmic 
radiotherapy, and a period of supervised 
clinical training in ophthalmic 
radiotherapy as follows: 

(a) 24 hours of classroom and 
laboratory training that includes: 

(1) Radiation physics and 
instrumentation; 

(2) Radiation protection; 

(3) Mathematics pertaining to the use 
and measurement of radioactivity; and 

(4) Radiation biology; 

(b) Supervised clinical training in 
ophthalmic radiotherapy, under the 
supervision of an authorized user at a 
medical institution, that includes the use 
of strontium-90 for the ophthalmic 
treatment of five individuals, that 
includes: 

(1) Examination of each individual to 
be treated; 

(2) Calculation of the dose to be 
administered; 

(3) Administration of the dose; and 

(4) Followup and review of each 
individual's case history. 

6. There have been no suggestions for 
changes in the physician training and 
experience criteria for diagnostic use of 
sealed sources, which currently appear 
in 10 CFR 35.950. However, the NRC 
takes this opportunity to invite comment 
on this text. The text of this section has 
been duplicated below for the 
convenience of the reader. The NRC 
asks for comments on the following 
questions: 

¢ Should this section be revised? 
How? Why? 

The regulatory text currently in effect 
reads as follows: 


Section 35.950 Training for use of 
sealed sources for diagnosis. 


Except as provided in § 35.970, the 
licensee shall require the authorized 
user of a sealed source in a device listed 
in § 35.500 tc be a physician, dentist, or 
podiatrist who: 

(a) Is certified in 
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(1) Radiology, diagnostic radiology, or 
therapeutic radiology by the American 
Board of Radiology; 

(2) Nuclear medicine by the American 
Board of Nuclear Medicine; or 

(3) Diagnostic radiology or radiology 
by the American Osteopathic Board of 
Radiology; or 

(b) Has had eight hours of classroom 
and laboratory training in basic 
radioisotope handling techniques 
specifically applicable to the use of the 
device that include: 

(1) Radiation physics, mathematics 
pertaining to the use and measurement 
of radioactivity, and instrumentation; 

(2) Radiation biology; 

(3) Radiation protection; and 

(4) Training in the use of the device 
for the uses requested. 

7. There have been no suggestions for 
changes in the physician training and 
experience criteria for teletherapy, 
which currently appear in 10 CFR 35.960. 
However, the NRC takes this 
opportunity to invite comment on this- 
text, particularly in light of the 
misadministrations that could perhaps 
be avoided by improved training. The 
text of this section has been duplicated 
below for the convenience of the reader. 
The NRC would like comments on the 
following questions: 

Should this section be revised? How? 
Why? 

The regulatory text currently in effect 
reads as follows: 


Section 35.960 Training for 
teletherapy. 


Except as provided in § 35.970, the 
licensee shall require the authorized 
user of a sealed source (listed in 
§ 35.600) in a teletherapy unit to be a 
physician who: 

(a) Is certified in: 

(1) Radiology or therapeutic radiology 
by the American Board of Radiology; 

(2) Radiation oncology by the 
American Osteopathic Board of 
Radiology; 

(3) Radiology, with specialization in 
radiotherapy, as a British “Fellow of the 
Faculty of Radiology” or “Fellow of the 
Royal College of Radiology”; or 

(4) Therapeutic radiology by the 
Canadian Royal College of Physicians 
and Surgeons; or 

(b) Is in the active practice of 
therapeutic radiology, and has had 
classroom and laboratory training in 
basic radioisotope techniques applicable 
to the use of a sealed source in a 
teletherapy unit, supervised work 
experience, and supervised clinical 
experience as follows: 

(1) 200 hours of classroom and 
laboratory training that include: 
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(i) Radiation physics and 
instrumentation; 

(ii) Radiation protection; 

(iii) Mathematics pertaining to the use: 
and measurement of radioactivity; and 

(iv) Radiation biology; 

(2) 500 hours of supervised work 
experience under the supervision of an 
authorized user at a medical institution 
that include: 

(i) Review ofthe full calibration 
measurements and periodic spot checks; 

(ii) Preparing treatment plans and 
calculating treatment times; 

(iii) Using administrative controls to 
prevent misadministrations; 

(iv) Implementing emergency 
procedures to be followed in the event 
of the abnormal operation of a 
teletherapy unit or console; and 

7) Checking and using survey meters; 
an 

(3) Three years of supervised clinical 
experience that includes one year in a 
formal training program approved by the 
Residency Review Committee for 
Radiology of the Accreditation Council 
for Graduate Medical Education or the 
Committee on Postdoctoral Training of 
the American Osteopathic Association, 
and an additional two years of clinical 
experience in therapeutic radiology 
under the supervision of an authorized 
user at a medical institution that 
include: 

(i) Examining individuals and 
reviewing their case histories to 
determine their suitability for 
teletherapy treatment, and any 
limitations or contraindications; 

(ii) Selecting the proper dose and how 
it is to be administered; 

(iii) Calculating the teletherapy doses 
and collaborating with the authorized 
user in the review of patients’ progress 
and consideration of the need to modify 
originally prescribed doses as 
warranted by patients’ reaction to 
radiation; and 

(iv) Post-administration followup and 
review of case histories. 

Physicists 

8. The NRC has no training and 
experience criteria for brachytherapy 
physicists, and there have been no 
suggestions that criteria be developed. 
However, the NRC takes this 
opportunity to invite comment on this 
matter, particularly in light of the 
misadministrations that could be 
avoided by improved training. The NRC 
would like comments on the following 
questions: 

¢ Should criteria be developed? Could 
appropriate existing criteria be modified 
for incorporation into NRC regulations? 

© What should be included in 
addition to the following? 


The draft section for comment reads 
as follows: 


Training for Brachytherapy Physicist 


The licensee shall require the 
brachytherapy physicist to be an 
individual who: 

(a) Is certified by the American Board 
of Radiology in: 

(1) Therapeutic radiological physics; 

(2) Roentgen ray and gamma ray 
physics; 

(3) X-ray and radium physics; or 

(4) Radiological physics; or 

(b) Holds a master’s or doctor's 
degree in physics, biophysics, 
radiological physics, or health physics, 
and has completed one year of full time 
training in therapeutic radiological 
physics and an additional year of full 
time work experience under the 
supervision of a brachytherapy physicist 
at a medical institution, that includes 
the tasks listed in §§ 35.59, 35.75, 35.404, 
35.406, 35.410, and 35.415. 

9. There have been no suggestions for 
changes in the training and experience 
criteria for teletherapy physicists, which 
currently appear in 10 CFR 35.961. 
However, the NRC takes this 
opportunity to invite comment on this 
text, particularly in light of the 
misadministrations that could be 
avoided by improved training. The text 
of this section has been duplicated 
below for the convenience of the reader. 
The NRC asks for comments on the 
following questions: 

- Should this section be revised? 
Could existing criteria be modified for 
incorporation into NRC regulations? 

The current regulatory text reads as 
follows: 


Section 35.961 Training for teletherapy 
physicist. 


The licensee shall require the 
—- physicist to be an individual 
who: 

{a) Is certified by the American Board 
of Radiology in: 

(1) Therapeutic radiological physics; 

(2) Roentgen-ray and gamma-ray 
physics; 

(3) X-ray and radium physics; or 

(4) Radiological physics; or 

(b) Holds a master’s or doctor’s 
degree in physics, biophysics, 
radiological physics, or health physics, 
and has completed one year of full time 
training in therapeutic radiological 
physics and an additional year of full 
time work experience under the 
supervision of a teletherapy physicist at 
a medical institution, that includes the 
tasks listed in §§ 35.59, 35.632, 35.634, 
and 35.641 of this part. 


Technologists and Dosimetrists 


10. The NRC has no training and 
experience criteria for other individuals 
who participate in the medical use of 
byproduct material, and there have been 
no recent suggestions that criteria be 
developed. (The Atomic Energy 
Commission, NRC's predecessor, did 
examine this matter in a Notice of 
Proposed Rulemaking published March 
9, 1973; see 38 FR 6399. The Commission 
did not develop a final resolution of the 
issues that were raised in that proposed 
rule.) However, the NRC takes this 
opportunity to invite comment on this 
matter, particularly in light of the 
misadministrations that could be 
avoided by improved training. 

- Should new sections on imaging 
technologist, therapy technologist, and 
therapy dosimetrist training such as the 
following draft sections be added to 10 
CFR Part 35? 

- How should the NRC determine the 
necessary duration of an integrated 
training program? 

- What benefits or detriments would 
accrue by requiring that programs be 
accredited by an independent medical 
accrediting organization? 

- Should NRC require that all 
technologists and dosimetrists be 
certified? 

- Should these individuals’ credentials 
be reviewed by NRC or by the licensee? 

- What are the benefits or detriments, 
if any, of identifying individuals by 
name on the license as “radiation 
handlers” or “ancillary radiation staff’? 

- Should NRC develop training and 
experience criteria for technicians who 
have been trained to perform certain 
clinical and safety tasks, but have not 
had training in the science and theory of 
the medical use of byproduct material? 

The draft session for comment reads 
as follows: 


Technologist Training for Imaging and 


- Localization 


The licensee shall require that a 
technologist who uses any radio- 
pharmaceutical, generator, or reagent kit 
in § 35.200(a) be an individual who: 

(a) Is certified in nuclear medicine by 


e: 

(1) American Registry of Radiologic 
Technologists; or 

(2) Nuclear Medicine Technology 
Certification Board; or 

(b) Has completed an integrated 
program of full-time training and 
experience that includes classroom and 
laboratory training in basic radioisotope 
handling techniques applicable to the 
use of prepared radio-pharmaceuticals, 
generators, and reagent kits, supervised 
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handling experience, and supervised 
clinical experience as follows: 

(1) 200 hours of classroom and 
laboratory training that include: 

(i) Radiation physics and 
instrumentation; 

(ii) Radiation protection policy, 
management, procedures, and 
regulations; 

(iii) Mathematics of radiation and 
radioactivity; 

{iv) Radiopharmaceutical chemistry; 

(v) Imaging technology; and 

(vi) Radiation biology. 

(2) Supervised handling experience 
under the supervision of an authorized 
user or practicing technologist that 
includes: 

(i) Ordering, receiving, and unpacking 
radioactive materials safely and 
performing the related radiation 
surveys; 

(ii) Calibrating dose calibrators and 
diagnostic instruments and performing 
checks for proper operation of survey 
meters; 

(iii) Calculating and safely preparing 
stock radiopharmaceuticals and 
individual patient dosages; 

(iv) Using administrative controls to 
prevent the misadministration of 
byproduct material; 

(v) Containing spilled byproduct 
material and decontaminating; and 

(vi) Eluting technetium-99m from 
generator systems, assaying and testing 
the eluate for molybdenum-99 and 
alumina contamination, processing the 
eluate with reagent kits to prepare 
technetium-99m labeled 
radiopharmaceuticals; and assaying 
radiopharmaceuticals to determine the 
portion of radioactivity bound to the 
radiopharmaceutical. 

(3) Supervised clinical experience 
under the supervision of an authorized 
user that includes: 

(i) Examining patients and reviewing 
their case histories to determine their 
suitability for radioisotope diagnosis, 
limitations, or contraindications; 

(ii) Identifying the suitable 
radiopharmaceuticals for clinical 
procedures and calculating and 
measuring the dosages; 

(iii) Administering dosages to patients 
and using syringe radiation shields; and 

(iv) Acquiring and manipulating 
diagnostic data. 


Dosimetrist Training for Teletherapy 


The licensee shall require that a 
teletherapy dosimetrist who calculates 
treatment plans for use of a sealed 
source listed in § 35.600 in a teletherapy 
unit be an individual who: 

(a)(1) Is certified in radiation therapy 
technology by the American Registry of 
Radiologic Technologists; or 


.(2) Has completed the training 
specified in § 35.967 and a period of full- 
time teletherapy technology 
employment; and 

(b) Has completed an integrated 
program of full-time training and 
experience that includes classroom and 
laboratory training applicable to 
teletherapy dosimetry, and a period of 
supervised work experience as follows: 

(1) 200 hours of classroom and 
laboratory training that include: 

(i) Radiation physics and 
instrumentation; 

(ii) Radiation protection policy, 
management, procedures, and 
regulations; 

(iii) Mathematics pertaining to 
radiation, radioactivity, and dosimetry; 

(iv) Manual and computerized 
teletherapy dosimetry methods; 

(v) Quality assurance procedures; and 

(vi) Radiation biology. 

(2) Supervised work experience under 
the supervision of a teletherapy 
physicist or practicing dosimetrist that 
includes: 

(i) Review of the full calibration 
measurements and periodic spot checks; 

(ii) Examining individuals and 
reviewing their case histories to 
determine their suitability for 
teletherapy treatment, and any 
limitations or contraindications; 

(iii) Selecting the proper dose and how 
it is to be administered; 

(iv) Calculating the teletherapy doses, 
collaborating with the authorized user in 
the review of patients’ progress, 
consideration of the need to modify 
originally prescribed doses as 
warranted by patients’ reaction to 
radiation, and bringing discrepancies to 
the authorized user's or teletherapy 
physicist's attention; 

(v) Using administrative controls to 
prevent misadministrations; and 

(vi) Post-administration followup and 
review of case histories. 


Technologist Training for Teletherapy 


The licensee shall require that a 
technologist who uses any sealed source 
listed in § 35.600 in a teletherapy unit be 
an individual who: 

(a) Is certified in radiation therapy 
technology by the American Registry of 
Radiologic Technologists; or 

(b) Has completed an integrated 
program of full-time training and 
experience that includes classroom and 
laboratory training applicable to the use 
of a sealed source in a teletherapy unit, 
supervised work experience, and 
supervised clinical experience as follow: 

(1) 200 hours of classroom and 
laboratory training that include: 

(i) Radiation physics and 
instrumentation; 
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(ii) Radiation protection policy, 
management, procedures, and 
regulations; 

(iii) Mathematics of radiation and 
radioactivity; and 

(iv) Radiation biology; 

(2) Supervised work experience under 
the supervision of an authorized user or 
practicing technologist that includes: 

(i) Review of the full calibration 
measurements and periodic spot checks: 

(ii) Preparing treatment plans for 
prescriptions and calculating treatment 
times; 

(iii) Using administrative controls to 
prevent misadministrations; 

(iv) Implementing emergency 
procedures to be followed in the event 
of the abnormal operation of a 
teletherapy unit or console; and 

(v) Checking and using survey meters; 
and 

(3) Supervised clinical experience 
under the supervision of an authorized 
user or a practicing technologist, that 
includes: : 

(i) Examining individuals and 
reviewing their case histories to 
determine their suitability for 
telethereapy treatment, and any 
limitations or contraindications; 

(ii) Selecting the proper does and how 
it is to be administered; 

(iii) Reviewing calculations of 
teletherapy doses for accuracy and 
completeness; and monitoring patients’ 
reaction to radiation, and bringing 
discrepancies to the authorized user's 
attention. 

{iv) Application of radiation to 
patients, including the use of beam 
modifying devices, based on the 
instructions in the patient's chart; and 

(v) Making and reviewing records of 
the medical use of radiation. 


Dated at Washington, DC, this 20th day of 
May 1988. 

For The Nuclear Regulatory Commission. 
Samuel J. Chilk, 
Secretary of the Commission. 
[FR Doc. 88-11714 Filed 5-24-88; 8:45 am] 
BILLING CODE 7590-01-M 


DEPARTMENT OF TRANSPORTATION 
Federal Aviation Administration 

14 CFR Part 39 

[Docket No. 68-ASW-2] 


Airworthiness Directives; Bell 
Helicopter Textron, Inc. (BHTI), Model 
Helicopters 


_ 206L and 206L-1 


AGENCY: Federal Aviation 
Administration (FAA), DOT. 
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ACTION: Notice of proposed rulemaking 
(NPRM). 


SUMMARY: This notice proposes to adopt 


an airworthiness directive (AD) that 
would require the installation of a more 
reliable fuel system flow switch and the 
relocation of the in-line fuel filters on 
Bell Model 206L and. 206L-1 helicopters: 
The proposed AD is needed to prevent 
failures in the fuel system which could 
result in an engine flameout and 
subsequent loss of the helicopter. 


DATE: Comments must be received on or 
before July 10, 1988. 

ADDRESSES: Comments on the proposal 
may be mailed in duplicate to: Rules 
Docket, Office of the Regional Counsel, 

. FAA, Southwest Region, Fort Worth, 
Texas 76193-0007, or delivered in 
duplicate to: Office of the Regional 
Counsel, FAA Southwest Region, Room 
158, Building 3B, 4400 Blue Mound Road, 
Fort Worth, Texas. Comments must be 
marked: Docket No. 88-ASW-2. 

Comments may be inspected in Room 
158, Building 3B, Office of the Regional 
Counsel, Southwest Region, between 8 
a.m. and 4 p.m., weekdays, except 
Federal holidays. 

The applicable technical bulletin may 
be obtained from Bell Helicopter 
Textron, Inc., P.O. Box 482, Fort Worth, 
Texas 76101, Attention: Commercial 
Publications Distribution, or may be 
examined in the Regional Rules Docket, 
Office of the Regional Counsel, FAA 
Southwest Region, 4400 Blue Mound 
Road, Fort Worth, Texas. 

FORT FURTHER INFORMATION CONTACT: 
Mr. Tyrone D. Millard, Helicopter 
Certification Branch, ASW-170, Federal 
Aviation Administration, Fort Worth, 
Texas 76193-0170, telephone (817) 624— 
5177. 


SUPPLEMENTARY INFORMATION: 
Interested persons are invited to 
participate in the making of the 
proposed rule by submitting such 
written data, views, or arguments as 
they may desire. Communications 
should identify the regulatory docket 
number and be submitted in duplicate to 
the address specified above. All 
communications received on or before 
the closing date for comments will be 
considered by the Director before taking 
action on the proposed rule. The 
proposal contained in this notice may be 
changed in light of comments. 
Comments are specifically invited on 
the overall regulatory, economic, 
environmental, and energy aspects of 
the proposed rule. All comments 
submitted will be available, both before 
and after the closing date for comments, 
in the Rules Docket, Office of the 
Regional Counsel, 4400 Blue Mound 


Road, Fort Worth, Texas, for 
examination by interested persons. A 
report summarizing each FAA-public 
contact, concerned with the substance 
of the proposed AD, will be filed in the 
Rules Docket. 

Commenters wishing the FAA to 
acknowledge receipt of their comments 
submitted in response to this notice 
must submit a self-addressed, stamped 
postcard on which the following 
statement is made: “Comments to 
Docket No. 88-ASW-2.” The postcard 
will be date/time stamped and returned 
to the commenter. 

There have béen reports in which 
certain part number fuel system flow 
switches installed on Bell Model 206L 
and 206L-1 helicopters have 
malfunctioned due to small debris which 
is typically in the fuel system. In some 
cases, the malfunctions caused failures 
in the fuel system which were 
undetected by the crew and 
subsequently resulted in engine 
flameout. Since this condition is likely to 
exist or develop on other helicopters of 
the same type design, the proposed AD 
would require the installation of a more 
reliable fuel system flow switch and the 
relocation of the in-line fuel filters on 
Bell Model 206L and 206L-1 helicopters. 

The regulations set forth in this notice 
would be promulgated pursuant to the 
authority in the Federal Aviation Act of 
1958, as amended (49 U.S.C. 1301, et 
seq.). which statute is construed to 
preempt state law regulating the same 
subject. Thus, in accordance with 
Executive Order 12612, it is determined 
that such regulations do not have 
federalism implications warranting the 
preparation of a Federalism 
Assessment. 

The FAA has determined that the 
proposed regulation involves 200 
helicopters and the approximate cost to 
each helicopter is $2,200 which would 
result in a total cost of $440,000. 
Therefore, I certify that this action: (1) Is 
not a “major rule” under Executive 
Order 12291; (2) is not a “significant 
rule” under DOT Regulatory Policies 
and Procedures (44 FR 11034; February 
26, 1979); (3) does not warrant 
preparation of a regulatory evaluation 
as the anticipated impact is so minimal; 
and (4) if promulgated, will not have a 
significant economic impact, positive or 
negative, on a substantial number of 
small entities under the criteria of the 
Regulatory Flexibility Act. 


List of Subjects in 14 CFR Part 39 


Air transportation, Aircraft, Aviation 
safety, Safety. 


The Proposed Amendment 


Accordingly, pursuant to the authority 
delegated to me by the Administrator, 
the Federal Aviation Administration 
proposes to amend Section 39.13 of Part 
39 of the Federal Aviation Regulations 
as follows: 


PART 39—AIRWORTHINESS 
DIRECTIVES 


1. The authority citation for Part 39 
continues to read as follows: 


Authority: 49 U.S.C. 1354(a), 1421 and 1423; 
49 U.S.C. 106(g) (Revised Pub. L. 97-449, 
January 12, 1983); and 14 CFR 11.85. 


§39.13 [Amended] 


2. By adding the following new 
airworthiness directive: 


Bell Helicopter Textron, Inc. (BHTI): Applies 
to Bell Model 206L helicopters, S/N 45001 
through 45153 and S/N 46601 through 
46617, and to Bell Model 206L-1 
helicopters, S/N 45154 through 45840, 
certificated in any category, with fuel 
system flow switches, P/N’s 206-063- 
635-001, 206-064-601--001, -003, -101, or — 
103 installed. (Airworthiness Docket No. 
88-ASW-2) 

Compliance is required as indicated, unless 
already accomplished. 

To prevent a possible fuel system failure 
due to the malfunction of the fuel system flow 
switches which could result in an engine 
flameout and subsequent loss of the 
helicopter accomplish the following: 

(a) Within the next 250 hours’ time in 
service after the effective date of this AD, 
remove and replace fuel system flow 
switches, P/N’s 206-063-635-001, 206-064— 
601-001, -003, -101, or -103, whichever is 
installed, with fuel system flow switch 
retrofit kit, P/N 206-703-004-001 and relocate 
the in-line fuel filters, P/N 206-063-693-001 in 
accordance with Bell Helicopter Textron 
Technical Bulletin 206L-82-80, Revision A, 
dated November 29, 1982. 

(b) An alternate method of compliance 
which provides as equivalent level of safety 
with this AD may be used when approved by 
the Manager, Helicopter Certification Branch, 
Federal Aviation Administration, Fort Worth, 
Texas 76193-0170. 

Issued in Fort Worth, Texas, on May 11, 
1988. 


Wm. Jack Sasser, 

Acting Director, Southwest Region. 

[FR Doc. 88-11660 Filed 5-24-88; 8:45 am] 
BILLING CODE 4910-13-M 


14 CFR Part 39 
[Docket No. 88-NM-20-AD] 


Airworthiness Directives; CASA Model 
C-212 Series Airplanes 


AGENCY: Federal Aviation 
Administration (FAA), DOT. 





ACTION: Notice of Proposed Rulemaking 
(NPRM). 


SUMMARY: This notice proposes to revise 


an existing airworthiness directive (AD), 
applicable te CASA Model C-212 series 
airplanes, which currently requires 
replacement of certain elevator rudder 
and aileron trim contro] system rods, 
levers, links, and tabs. That action was 
prompted by an FAA determination 
that, in the event of certain failures in 
these contro] systems, the potential 
exists for damage to the airframe due to 
flutter. This action would require the 
addition of two collars to the aileron 
trim tab control. These collars are 
necessary to properly secure the pins 
and bolts. The applicability statement 
would also be revised to include all 
CASA C-212 airplanes. 

DATES: Comments must be received no 
later than July 19, 1988. 

ADDRESSES: Send comments on the 
proposal in duplicate to Federal 
Aviation Administration, Northwest 
Mountain Region, Office of the Regional 
Counsel (Attn: ANM-103), Attention: 
Airworthiness Rules Docket No. 88-NM- 
20-AD, 17900 Pacific Highway South, C- 
68966, Seattle, Washington 98168. The 
applicable service information may be 
obtained from Construcciones 
Aeronauticas S.A., (CASA) Getafe, 
Madrid, Spain. This information may be 
examined at the FAA, Northwest 
Mountain Region, 17900 Pacific Highway 
South, Seattle, Washington, or the 
Seattle Aircraft Certification Office, 
9010 East Marginal Way South, Seattle, 
Washington. 

FOR FURTHER INFORMATION CONTACT: 
Ms Armella Donnelly, Standardization 
Branch, ANM-113; telephone 431-1967. 
Miling address: FAA, Northwest 
Mountain Region, 17900 Pacific Highway 
South, C-68966, Seattle, Washington 
98168. 

SUPPLEMENTARY INFORMATION: 


Comments Invited 


Interested persons are invited to 
participate in the making of the 
proposed rule by submitting such 
written data, views, or arguments as 
they may desire. Communications 
should identify the regulatory docket 
number and be submitted in duplicate to 
the address specified above. All 
communications received on or before 
the closing date for comments specified 
above will be considered by the 
Administrator before taking action on 
the proposed rule. The proposals 
contained in this Notice may be changed 
in light of the comments received. All 
comments submitted will be available, 


both before and after the closing date 
for comments, in the Rules Docket for 
examination by interested persons. A 
report summarizing each FAA/public 
contact concerned with the substance of 
this proposal will be filed in the Rules 
Docket. ; 


Availability of NPRM 


Any person may obtain a copy of this 
Notice of Proposed Rulemaking (NPRM) 
by submitting a request to the FAA, 
Northwest Mountain Region, Office of 
the Regional Counsel (Attn: ANM-103), 
Attention: Airworthiness Rules Docket 
No. 88-NM-20-AD, 17900 Pacific 
Highway South, C-68966, Seattle, 
Washington 98168. 


Discussion 


On August 31, 1987, FAA issued AD 
88-18-08, Amendment 39-5724 (52 FR 
35233; Setember 18, 1987), to require the 
replacement of certain elevator rudder, 
and aileron trim control system rods, 
levers links, and tabs on CASA Model 
C-212 series airplanes. The FAA had 
determined that, in the event of certain 
single failures in these trim control 
systems, the potential exists for damage 
to the airframe due to flutter. The 
replacement components would add 
fail-safe features to the trim control 
system. 

Since issuance of that AD, CASA has 
issued Service Bulletin 212-27-25, 
Revision 4, dated October 28, 1987, 
which describes the addition of two 
collars to the aileron trim tab control. 
These collars are necessary to properly 
secure the pins and bolts of the trim 
control system. This service bulletin has 
been classified as “required and 
approved” bythe Spanish airworthiness 
authorities (DGAC). 

This airplane model is manufactured 
in the United Kingdom and Indonesia 
and type certificated in the United 
States under the provisions of § 21.29 of 
the Federal Aviation Regulations and 
the applicable bilateral airworthiness 
agreements. 

Since this condition is likely to exist 
or develop on other airplanes of this 
same type design registered in the 
United States, an AD is proposed which 
would revise AD 87-18-08 to require the 
addition of two collars to the aileron 
trim tab control, in accordance with the 
service bulletin previously mentioned. 
The FAA has detemined that 
installation of these collars must be 
accomplished concurrently with the 
existing requirements of AD 87-18-08. 

Additionally, the applicability 
statement would be revised to include 
all U.S. registered CASA C-212 
airplanes in order to ensure that all 
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affected airplanes are subject to the 
requirements of the AD. 

It is estimated that 44 airplanes of U.S. 
registry would be affected by this AD, 
that it would take approximately 180 
manhours per airplane to accomplish the 
required actions, and that the average 
labor cost would be $40 per manhour. 
Based on these figures, the total cost 
impact of the AD on U.S. operators is 
estimated to be $316,800. 

The regulations set forth in this notice 
would be promulgated pursuant to the 
authority in the Federal Aviation Act of 
1958, as amended (49 U.S.C. 1301 et 
seq.), which statute is construed to 
preempt state law regulating the same 
subject. Thus, in accordance with 
Executive Order 12612, it is determined 
that such regulations do not have 
federalism implications warranting the 
preparation of a Federalism 
Assessment. 

For these reasons, the FAA has 
determined that this document (1) 
involves a proposed regulation which is 
not major under Executive Order 12291 
and (2) is not a significant rule pursuant 
to the Department of Transportation 
Regulatory Policies and Procedures (44 
FR 11034; Fedruary 26, 1979); and it is 
further certified under the criteria of the 
Regulatory Flexibility Act that this 
proposed rule, if promulgated, will not 
have a significant economic impact, 
positive or negative, on a substantial 
number of small entities because few, if 
any, CASA Model C-212 are operated 
by small entities. A copy of a draft 
regulatory evaluation prepared for this 
action is contained in the regulatory 
docket. 


List of Subjects in 14 CFR Part 39 
Aviation safety, Aircraft. 
The Proposed Amendment 


Accordingly, pursuant to the authority 
delegated to me by the Administrator, 
the Federal Aviation Administration 
proposes to amend § 39.13 of Part 39 of 
the Federal Aviation Regulations (14 
CFR 39.13) as follows: 


PART 39—[ AMENDED] 


1. The authority citation for Part 39 
continues to read as follows: 


Authority: 49 U.S.C. 1354(a), 1421 and 1423; 
49 U.S.C. 106(g) (Revised Pub. L. 97-449, 
January 12, 1983); and 14 CFR 11.89. 


2. By revising AD 87-18-08, 
Amendment 39-5724 (52 FR 35233; 
September 18, 1987), by expanding’the 
applicability statement, adding new 


paragraph B., and redesignating existing 





Federal Register / Vol. 53, No. 101 / Wednesday, May 25, 1988 / Proposed Rules 


paragraphs B. and C. as C. and D., 
respectively, to read as follows: 


CASA: Applies to all CASA Model C-212 
series airplanes, certificated in any category. 
Compliance is required by April 19, 1989, 
unless previously accomplished. 

To prevent airframe-damage due to flutter 
caused by certain single failure conditions of 
the trim control system, accomplish the 
following: 

A. Replace elevator, rudder, and aileron 
trim control system.components, in 
accordance with CASA Service Bulletin 212- 
27-25, Revision 2, dated October 23, 1985. 

B. Install two collars on the aileron control 
system, in accordance with CASA Service 
Bulletin 212-27-25, Revision 4, dated October 
28, 1987. 

C. An alternate means of compliance or 
adjustment of the compliance time, which 
provides an acceptable level of safety, may 
be used when approved by the Manager, 
Standardization Branch, ANM-113, FAA, 
Northwest Mountain Region. 

Note: The request should be forwarded 
through an FAA Principal Maintenance 
Inspector (PMI), who may add any comments 
and then send it to the Standardization 
Branch, ANM-113. 

D. Special flight permits may be issued in 
accordance with FAR 21.197 and 21.199 to 
operate airplanes to a base for the 
accomplishment of the modifications required 
by this AD. 

All persons affected by this directive who 
have not already received the appropriate 
service documents from the manufacturer 
may obtain copies upon request to 
Contrucciones Aeronauticas S.A., Getafe, 
Madrid, Spain. These documents may be 
examined at the FAA, Northwest Mountain 
Region, 17900 Pacific Highway South, Seattle, 
Washington, or at the Seattle Aircraft 
Certification Office, 9010 East Marginal Way 
South, Seattle, Washington. 

Issued in Seattle, Washington, on May 17, 
1988. 

Frederick M. Isaac, 
Acting Director, Northwest Mountain Region. 
[FR Doc. 88-11661 Filed 5-24-88; 8:45 am] 


BILLING CODE 4910-13-M 


14 CFR Part 71 
{Airspace Docket No. 88-ANM-6] 


Proposed Alteration of VOR Federal 
Airway V-68; Colorado 


AGENCY: Federal Aviation 
Administration (FAA), DOT. 


ACTION: Notice of proposed rulemaking. 


SUMMARY: This notice proposes to alter 
the description of Federal Airway V-68 
located in the vicinity of Durango, CO. 
The continued growth of Montrose, CO, 
and the substantial increase of air traffic 
to that resort area has created the need 
for an airway between Dove Creek, CO, 
and the Montrose terminal area. This 


action would increase air safety and 
improve flight planning. 

DATE: Comments must be received on or 
before July 7, 1988. 

ADDRESSES: Send comments on the 
proposal in triplicate to: Director, FAA, 
Northwest Mountain Region, Attention: 
Manager, Air Traffic Division, Docket 
No. 88-ANM-6, Federal Aviation 
Administration, 17900 Pacific Highway 
South, C-68966, Seattle, WA 98168. 

The official docket may be examined 
in the Rules Docket, weekdays, except 
Federal holidays, between 8:30 a.m. and 
5:00 p.m. The FAA Rules Docket is 
located in the Office of the Chief 
Counsel, Room 916, 800 Independence 
Avenue, SW., Washington, DC. 

An informal docket may also be 
examined during normal business hours 
at the office of the Regional Air Traffic 
Division. 

FOR FURTHER INFORMATION CONTACT: 
Lewis W. Still, Airspace Branch (ATO- 
240), Airspace-Rules and Aeronautical 
Information Division, Air Traffic 
Operations Service, Federal Aviation 
Administration, 800 Independence 
Avenue, SW., Washington, DC 20591; 
telephone: (202) 267-9250. 
SUPPLEMENTARY INFORMATION: 


Comments Invited 


Interested parties are invited to 
participate in this proposed rulemaking 
by submitting such written data, views, 
or arguments as they may desire. 
Comments that provide the factual basis 
supporting the views and suggestions 
presented are particularly helpful in 
developing reasoned regulatory 
decisions on the proposal. Comments 
are specifically invited on the overall 
regulatory, aeronautical, economic, 
environmental, and energy aspects of 
the proposal. Communications should 
identify the airspace docket and be 
submitted in triplicate to the address 
listed above. Comments wishing the 
FAA to acknowledge receipt of their 
comments on this notice must submit 
w:th those comments a self-addressed, 
stamped postcard on which the 
following statement is made: 
“Comments to Airspace Docket No. 88- 
ANM-6.” The postcard will be date/ 
time stamped and returned to the 
commenter. All communications 
received before the specified closing 
date for comments will be considered 
before taking action on the proposed 
rule. The proposal contained in this 
notice may be changed in the light of 
comments received. All comments 
submitted will be available for 
examination in the Rules Docket both 
before and after the closing date for 
comments. A report summarizing each 
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substantive public contact with FAA 
personnel concerned with this 
rulemaking will be filed in the docket. 


Availability of NPRM’s 


Any person may obtain a copy of this 
Notice of Proposed Rulemaking (NPRM) 
by submitting a request to the Federal 
Aviation Administration, Office of 
Public Affairs, Attention: Public Inquiry 
Center, APA-230, 800 Independence 
Avenue, SW., Washington, DC 20591, or 
by calling (202) 267-3484. 
Communications must identify the 
notice number of this NPRM. Persons 
interested in being placed on a mailing 
list for future NPRM’s should also 
request a copy of Advisory Circular No. 
11-2 which describes the application 
procedure. 


The Proposal 


The FAA is considering an 
amendment to Part 71 of the Federal 
Aviation Regulations (14 CFR Part 71) to 
alter VOR Federal Airwary V-68 located 
in the vicinity of Durango, CO. It is 
apparent that controlled airspace is 
necessary between Dove Creek, CO, 
and Montrose, CO, due to the rapid 
growth of Montrose which has resulted 
in a rapid increase in air traffic. 
Therefore, we propose to extend V-68 
Montrose which is located in the Rocky 
Mountains. This action would increase 
air safety and improve traffic flow in 
that area. Section 71.123 of Part 71 of the 
Federal Aviation Regulations was 
republished in Handbook 7400.6D dated 
January 4, 1988. 

The FAA has determined that this 
proposed regulation only involves an 
established body of technical 
regulations for which frequent and 
routine amendments are necessary to 
keep them operationally current. It, 
therefore—(1) Is not a “major rule” 
under Executive Order 12291; (2) is not a 
“significant rule” under DOT Regulatory 
Policies and Procedures (44 FR 11034; 
February 26, 1979); and (3) does not 
warrant preparation of a regulatory 
evaluation as the anticipated impact is 
so minimal. Since this is a routine matter 
that will only affect air traffic 
procedures and air navigation, it is 
certified that this rule, when 
promulgated, will not have a significant 
economic impact on a substantial 


. number of small entities under the 


criteria of the Regulatory Flexibility Act. 
List of Subjects in 14 CFR Part 71 


Aviation safety, VOR Federal 
airways. 
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The Proposed Amendment 


Accordingly, pursuant to the authority 
delegated to me, the Federal Aviation 
Administration proposes to amend Part 
71 of the Federal Aviation Regulations 
(14 CFR Part 71) as follows: 


PART 71—DESIGNATION OF FEDERAL 
AIRWAYS, AREA LOW ROUTES, 
CONTROLLED AIRSAPCE, AND 
REPORTING POINTS 


1. The authority citation for Part 71 
continues to read as follows: 

Authority: 49 U.S.C. 1348(a), 1354(a), 1510; 
Executive Order 10854; 49 U.S.C. 106(g) 
(Revised Pub. L. 97-449, January 12, 1983); 14 
CFR 11.69. 


§71.123 [Amended] 
2. Section 71.123 is amended as 
follows: 


V-68 [Amended] 


By removing the words “From Farmington, 
NM, via” and substituting the words “From 
Montrose, CO; INT Montrose 220°T(186°M) 
and Dove Creek, CO, 069°T (055°M) radials; 
Dove Creek; Cortez, CO; Farmington, NM;” 

Issued in Washington, DC., on May 13, 
1988. 

Temple H. Johnson, 

Manager, Airspace-Rules and Aeronautical 
Information Division. 

[FR Doc. 88-11662 Filed 5-24-88; 8:45 am] 
BILLING CODE 4910-13-M 


Federal Highway Administration 


23 CFR Part 658 
[FHWA Docket No. 88-6] 


Truck Size and Weight; National 
Network—Kentucky 


AGENCY: Federal Highway 
Administration (FHWA), DOT. 

ACTION: Notice of proposed rulemaking; 
request for comments. 


SUMMARY: The FHWA proposes to 
modify the National Network for 
commercial motor vehicles by permitting 
the State of Kentucky to restrict the use 
of the nerthbound lanes of Interstate 
Route 1-75/71 in the Cincinnati area 
from 1-275 to the Ohio State line by 
certain motor vehicles. The amendment 
is being proposed in response to an 
application by the Kentucky 
Transportation Cabinet under the 
provisions of the Surface Transportation 
Assistance Act of 1982 (STAA). The 
purpose of this notice is to provide an 
opportunity for the interested parties to 
comment on the application prior to a 
determination by FHWA. The National 
Network was established by the final 
rule on truck size and weight published 


at 49 FR 223302 on june 5, 1984. It is 
maintained under 23 CFR 658, Appendix 
A, as amended. 

DATE: Comments on this docket must be 
received on‘or before July 25, 1988. 
ADDRESS: Submit written comments to 
FHWA Docket No. 88-6, Federal 
Highway Administration, HCC-10, 
Room 4232, 400 Seventh Street SW.., 
Washington, 20590. Any comments 
received will be available for 
examination at the above address 
between 8:30 a.m. and 3:30 p.m. ET, 
Monday through Friday, except legal 
holidays, Those desiring notification of 
receipt of comments must include a self- 
addressed, stamped postcard. 

FOR FURTHER INFORMATION CONTACT: 
Mr. Kevin E. Heanue, Director, Office of 
Planning (202) 366-2951 or Mr. David C. 
Oliver, Office of the Chief Counsel, (202) 
366-1356, Federal Highway 
Administration, 400 Seventh Street SW., 
Washington, D.C.20590. Office hours are 
from 7:45 a.m. to 4:15 p.m. ET, Monday 
through Friday. 

SUPPLEMENTARY INFORMATION: 


Applicable Law 


The statutory basis for prohibiting 
State restrictions on truck use of 
Interstate highways and designated non- 
Interstate Federal-aid Primary System 
highways is found in Sections 411 and 
416 of the Surface Transportation 
Assistance Act of 1982.(STAA), Pub. L. 
No. 97-424, 96 Stat. 2097 (1983), as 
amended by the Tandem Truck safety 
Act of 1984 (TTSA), (Pub. L. No. 98-554, 
98 Stat. 2829 (1984)), 42 U.S.C. 2311 and 
2316. The STAA provides “exemption” 
procedures whereby FHWA (by 
delegation from the Secretary of 
Transportation) may permit States to 
restrict truck use of Interstate highways. 
The FHWA has concluded, after careful 
consideration of the law and recent 
court decisions, that the STAA 
prohibition on restrictions applies to all 
State bans which would directly impact 
STAA-authorized vehicles. 


Background 


In July 1986, the Secretary of the 
Kentucky Transportation Cabinet, in his 
capacity as Commissioner of Highways, 
ordered the prohibition of certain truck 
operations on the northbound lanes of I- 
75/71 and I-471 for safety purposes; this 
was confirmed by administrative 
regulation. The prohibition applies from 
I-275 northerly to the Ohio State line at 


’ the Ohio River on the south side of the 


city of Cincinnati. Specifically, the 
prohibition applies to northbound trucks 
with semitrailers which do not have 
destinations within the perimeter of I- 
275 or within a two-mile arc along the 
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north side of I-275 in Ohio between U.S. 
27 and US. 21. 

On July 17, 1987, the FHWA notified 
the Governor of Kentucky that the 
STAA preempts truck restrictions of the 
type imposed, without Federal approval 
by the Secretary of Transportation. The 
State submitted an application on 
September 9, 1937, for approval to 
continue the ban on both routes, 
additional information on October 19, 
1987, regarding prior consultations with 
the States of Ohio and Indiana, and 
additional accident data on December 
14, 1987. 

The State of Kentucky has completed 
major operational improvements for I- 
75/71 and has programmed a major 
reconstruction project for a poriion of 
the route. The State estimates that the 
improvements to reduce the vertical 
grades and horizontal curvature in the 
so-called “cut-in-the-hill” section of I- 
75/71 should be completed sometime in 
1992. 

As a result of the consultations, the 
Governor of Ohio advised the Governor 
of Kentucky that “studies indicate that 
Ohio has not suffered major increases in. 
truck-related accidents since the ban 


' was initiated in July 1986. Consequently, 


I am compelled to agree with the 
original diversion order * * *.” 


Safety Determination 


The FHWA may not approve the 
State’s application unless FHWA 
determines that the segments of 
Interstate highways involved are not 
capable of safely accommodating the 
motor vehicles (trucks) described in the 
STAA. The State has supplied accident 
and highway geometrics data and 
commented on the Ohio-Kentucky- 
Indiana Regional Council of 
Government's “Interstate Truck 
Diversion Study,” a March 1987 study of 
estimated effects of the restrictions by 
the metropolitan planning organization 
for the Cincinnati area. (The information 
has been included in the Docket for 
public review.) 

Based on a careful review of the data, 
FHWA has concluded that Kentucky's 
restrictions have contributed to 
significant accident reduction on 
Kentucky I-75/71, have had minimal 
effect on Kentucky I-471, and have not 
significantly affected alternate routes. 
FHWA, therefore, denied the 
restrictions on I-471 and requested that 
Kentucky take the appropriate actions to 
ensure full access on I-471. Further, 
FHWA proposes by this rulemaking to 
temporarily approve the State of 
Kentucky restrictions on I-75/71. The 
approval would be valid through the 
programmed reconstruction period, 
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estimated to be completed in 1992. 
FHWA has notified that State of 
Kentucky that the current restrictions on 
I-75/71 may continue during these 
rulemaking procedures. 


Request For Comments 


Those wishing to comment on the 
State’s application to continue the 
restrictions are requested to send such 
comments or information to the docket 
established by this Notice. In addition to 
concerns related to the safety of the 
restricted Interstate segments and 
alternative routes, the FHWA is 
particularly interested in the effects of 
the restriction on interstate commerce, 
the views of affected State and local 
jurisdictions, and possible alternatives 
to the existing restrictions. 


Regulatory Impact 

The FHWA has considered the 
impacts of this proposal and has 
determined that it is not a major 
rulemaking action within the meaning of 
E.O. 12291 and not a significant 
rulemaking under the regulatory policies 
and procedures of the Department of 
Transportation (DOT). These 
determinations by the agency are based 
on the nature of the rulemaking. The 
FHWA has determined that this 
rulemaking proposes to technically 
amend the June 5, 1984, final rule by 
allowing restrictions on the use of 
certain highway segments in accordance 
with statutory provisions. The impacts 
of the change addressed in this 
rulemaking do not significantly alter the 
impacts fully considered in the original 
impact statement accompanying the 
June 5 rule. The segments affected 
represents a very small portion of the 
National Network and have a negligible 
impact on the prior system. Thus, no 
revised regulatory evaluation is needed. 
For the same reasons, and under the 
criteria of the Regulatory Flexibility Act, 
FHWA hereby certifies that this action 
will not have a significant economic 
impact on a substantial number of small 
entities. 


Federalism 


The FHWA has considered the 
“federalism” implications involved and 
has governed its actions and 
development of the proposal in 
accordance with the principles and 
policymaking criteria of Executive Order 
12612, Federalism, of October 26, 1987. 
The proposal in this NPRM is in 
response to an application by the State. 
Final determination to grant all or part 
of the application under the relief 
provisions established by the TTSA 
amendments will serve to diminish the 
impact of previous preemptive actions 


mandated by the STAA. (Catalog of 
Federal Domestic Assistance Program 
Number 20.205, Highway Planning and 
Construction. The regulations 
implementing Executive Order 12372 
regarding intergovernmental 
consultation on Federal programs and 
activities apply to this program.) 


List of Subjects in 23 CFR Part 658 


Grant programs—transportation, 
Highways and roads, Motor carrier— 
size and weight. 


Issued on May 18, 1988. 
Robert E. Farris, 
Deputy Administrator, Federal Highway 
Agministration. 

In consideration of the foregoing, the 
FHWA proposes to amend Chapter I, 
Title 23, Code of Federal Regulations, by 
amending Appendix A to Part 658 for 
the State of Kentucky to read as set 
forth below. 


PART 658—[ AMENDED] 


1. The authority citation 23 CFR Part 
658 continues to read as follows: 

Authority: Secs. 133, 411, 412, 413, and 416 
of Pub. L. 97-424, 96 Stat. 2097 (23 U.S.C. 127; 
49 U.S.C. 2311, 2313, and app. 2316), as 
amended by Pub. L. 98-17, 97 Stat. 59, and 
Pub. L. 98-554, 98 Stat. 2829; 23 U.S.C. 315; 
and 49 CR 1.48. 


Appendix A to Part 658 [Amended] 


2. Appendix A to Part 658 is amended 
for the State of Kentucky by designating 
the existing note at the end of the route 
listing as “NOTE 1” and adding “NOTE 
2” to read as follows: 

Note 2—Restrictions may be applied to 
through traffic with semitrailers and/or 
trailers on northbound I-75/71 from 1-275 to 
the Ohio State line. Through traffic is defined 
as trucks which do not have destinations 
within I-275 (Circle Freeway) nor within a 
two (2) mile arc paralleling I-275 on the 
northern side of I-275 in Ohio between U.S. 
22 and U.S. 27. This note is valid through the 
year 1992. 

[FR Doc. 88-11721 Filed 5-24-88; 8:45 am] 
BILLING CODE 4910-22-M 


23 CFR Part 658 
[FHWA Docket No. 83-14] 


Truck Size and Weight; National 
Network 


AGENCY: Federal Highway 
Administration (FHWA), DOT. 


ACTION: Notice of proposed rulemaking; 
request for comments. 


SUMMARY: The FHWA proposes to 
modify the National Network for 
commercial motor vehicles by deleting 


certain routes in Iowa and South 
Carolina. This action will address 
network changes of a routine nature. 
The National Network was established 
by the final rule on truck size and 
weight published at 49 FR 23302 on June 
5, 1984. It is maintained under 23 CFR 
658, Appendix A, as amended. 


DATE: Comments on this docket must be 
received on or before July 25, 1988. 


appress: Submit written, signed 
comments, preferably in triplicable, to 
FHWA Docket No. 83-14, Federal 
Highway Administration, HCC-10, 400 
Seventh Street SW., Washington, DC 
20590. All comments received will be 
available for examination at the above 
address between 8:30 a.m. and 3:30 p.m. 
ET, Monday through Friday, except legal 
holidays. Those desiring notification of 
receipt of comments must include a self- 
addressed, stamped postcard. 

FOR FURTHER INFORMATION CONTACT: 
Mr. Richard A. Torbik, Office of 
Planning, (202) 366-0233, Mr. Philip W. 
Blow, Office of Motor Carrier 
Information Management and Analysis, 
(202) 366-4036, Mr. David C. Oliver, 
Office of the Chief Counsel, (202) 366- 
1354, Federal Highway Administration, 
400 Seventh Street SW., Washington, 
DC 20590. Office hours are from 7:45 
a.m. to 4:15 p.m., ET, Monday through 
Friday, except legal holidays. 


SUPPLEMENTARY INFORMATION: . 


Background 


The National Network of Interstate 
highways and federally-designated 
routes, on which commercial vehicles 
with the dimensions authorized by the 
Surface Transportation Assistance Act 
(STAA) of 1982, Pub. L. 97-424, 96 Stat. 
2097 may operate, was first established 
by the final rule (23 CFR Part 658) 
published in the Federal Register at 49 
FR 23302, June 5, 1984 and is located in 
each State, the District of Columbia, and 
Puerto Rico. Routes on the National 
Network are listed or described by 
category in Appendix A of the rule. 
Additional routes not on the network 
but available for STAA vehicles were 
also identified at State request. 

Procedures for the addition and 
deletion of routes are outlined in 23 CFR 
658.11 and include the issuance of a 
notice of proposed rulemaking (NPRM) 
before final rulemaking. A number of 
revisions ¢o the National Network have 
been completed or initiated by the 
FHWA in separate rulemaking actions. 
This type of rulemaking action is 
considered routine and intended to 
periodically address network changes 
initiated by the States, or by others 
through the States, as well as by the 
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FHWA. Certain types of technical 
amendments to Appendix A, such as 
clarifications of route descriptions, 
adjustments in format, descriptions of 
available routes not on the network, 
etc., are not subject to notice and 
comment, requirements. The FHWA will 
make such technical amendments from 
time to time, in the interest of 
maintaining accuracy for Appendix 
users, and publish them in a final rule in 
the Federal Register. 


Iowa 


The Iowa Transportation Commission, 
as the Governor's designee, has 
requested the deletion of three segments 
as the National Network until they are 
widened or reconstructed. The 
Commission reviewed the segments as 
to physical and operating characteristics 
and found that each has a narrow 
pavement and is not necessary for motor 
carrier route continuity. 

The stub route IA 40 from Allerton 
northerly to IA 2 has a pavement width 
of 20 feet. The portion of IA 175 from the 
east junction with US 169 easterly to the 
east city limits of Dayton has a 
pavement width of 18 feet. The stub 
route IA 415 from IA 160 northwesterly 
to the north city limits of Polk City has a 
pavement width of 20 feet and severe 
operating problems due to the route’s 
substandard geometrics. 

The FHWA has reviewed the routes 
and concurs in the request that the 
routes be deleted on the basis of 
potential safety problems. The routes 
are, therefore, proposed for deletion. 

The State of Iowa has made available 
a considerable number of additional 
route segments for STAA vehicles under 
State legislation passed in June 1987. 
Further information on available routes 
may be obtained from its Office of 
Motor Carrier Service, lowa Department 
of Transportation, Des Moines, Iowa at 
(515) 281-5664. 


South Carolina 


The FHWA published at 51 FR 8511 
on March 12, 1986, a notice of proposed 
rulemaking (NPRM) requesting 
comments on a proposal to delete 
certain routes from the National 
Network in several States including 
South Carolina. One of the route 
segments recommended for deletion in 
the Center for Auto Safety respnse to 
the NPRM, a 0.70-mile segment of US 76 
between SC 277 and I-126 in Columbia, 
had not been previously identified for 
possible deletion. A review by the 
FHWA indicates the segment has three 
lanes 11 or more feet in which each way 
plus turning lanes at intersections. The 
left turns from US 76 onto SC 277, 
however, use two 11-foot left-turn-only 


lanes that may involve lane 
encroachment safety problems for the 
larger STAA vehicles. Alternate routes 
on the National Network in the vicinity 
include I-20, I-26, I-126, and SC 277. 
Therefore, the 0.70-mile segment of US 
76 in Columbia is proposed for deletion. 


Regulatory Impact 


The FHWA has considered the 
impacts of this proposal and has 
determined that it is not a major 
rulemaking action within the meaning of 
E.O. 12291 and not a significant 
rulemaking under the regulatory policies 
and procedures of the Department of 
Transportation (DOT). These S 
determinations by the agency are based 
on the nature of the rulemaking. The 
FHWA has determined that this 
rulemaking proposes to technically 
amend the June 5, 1984, final rule by 
adding or deleting certain highway 
segments in accordance with statutory 
provisions. The impacts of the changes 
addressed in this rulemaking do not 
significantly alter the impacts fully 
considered in the original impact 
statement accompanying the June 5 rule. 
These segments represent a very small 
portion of the National Network and 
have a negligible impact on the prior 
system. Thus, no revised regulatory 
evaluation is needed. For the same 
reasons, and under the criteria of the 
Regulatory Flexibility Act, FHWA 
hereby certifies that this action will not 
have a significant economic impact on a 
substantial number of small entities. 
(Catalog of Federal Domestic Assistance 
Program Number 20.205, Highway Planning 
and Construction. The regulations 
implementing Executive Order 12372 
regarding intergovernmental consultation on 
Federal programs and activities apply to this 
program.) 

List of Subjects in 23 CFR Part 658 


Grant programs—transportation, 
Highways and roads, Motor Carrier— 
size and weight. 

Issued on May 18, 1988. 

Robert E. Farris, 
Deputy Administrator, Federal Highway 
Administration. 

In consideration of the foregoing, the 
FHWA proposes to amend Chapter I of 
Title 23, Code of Federal Regulations, by 
amending Appendix A to Part 658 for 
the States of Iowa and South Carolina to 
read as set forth below. 


PART 658—[AMENDED] 
1. The authority citation for 23 CFR 
Part 658 continues to read as follows: 


Authority: Secs. 133, 411, 412, 413, and 416 
of Pub. L. 97-424, 96 Stat. 2097 (23 U.S.C. 127; 
49 U.S.C. 2311, 2313, and app. 2316), as 
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amended by Pub. L. 98-17, 97 Stat. 59, and — 
Pub. L. 98-554, 98 Stat. 2829; 23 U.S.C. 315: 
and 49 CFR 1.48. 


Appendix A to Part 658—[Amended] 


2. Appendix A to Part 658 is amended 
for the State of lowa by removing the 
Posted Route Number entries: 


Posted 
route No. 


From 
Begin route 


East Jct. US 169 


1A 175 


1A 415 


and inserting in place of IA 415 the 
following: 


Posted 


3. Appendix A to Part 658 is amended 
for the State of South Carolina by 
removing the following Posted Route 
Number entry: 


Posted 


route No. From 


[FR Doc. 88-11720 Filed 5-24-88; 8:45 am] 
BILLING CODE 4910-22-M 


49 CFR Part 393 
[FHWA Docket No. MC-115] 


Splash/Spray Suppression Devices 


AGENCY: Federal Highway 
Administration (FHWA), DOT. 


ACTION: Termination of rulemaking. 


SUMMARY: The FHWA is terminating its 
pending rulemaking to require splash 
and spray suppression devices on “in 
use” truck tractors, semitrailers, or 
trailers which would conform with 
National Highway Traffic Safety 
Administration (NHTSA) standards. The 
Surface Transportation Assistance Act 
of 1982 required the initiation of this 
rulemaking action. The Surface 
Transportation and Uniform Relocation 
Assistance Act of 1987 amended the 
1982 Act by establishing specific 
statutory criteria. This termination 
action is being taken because the 
NHTSA has determined that no 
available technology has been 
demonstrated as meeting those statutory 
criteria. 
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EFFECTIVE DATE: May 25, 1988. 


FOR FURTHER INFORMATION CONTACT: 
Mr. Thomas P. Kozlowski, Office of 
Motor Carrier Standards, (202) 366-2981, 
or Mr. Thomas P. Holian, Office of the 
Chief Counsel, (202) 366-1350, Federal 
Highway Administration, Department of 
Transportation, 400 Seventh Street SW., 
Washington, DC 20590. Office hours are 
from 7:45 to 4:15 p.m., ET, Monday 
through Friday, except legal holidays. 


SUPPLEMENTARY INFORMATION: Section 
414 of the Surface Transportation 
Assistance Act of 1982 (STAA), Pub. L. 
97-424, 96 Stat. 2097, 2161, January 6, 
1983, declared that “visibility on wet 
roadways on the Interstate Highway 
System should be improved by reducing, 
by a practicable and reliable means, 
splash and spray from truck tractors, 
semitrailers, and trailers.” 

The STAA also provided that “the 
Secretary [of Transportation] shall by 
regulation. . . establish minimum 
standards with respect to the 
performance and installation of splash 
and spray suppression devices.” These 
standards would apply to new vehicles 
manufactured after 1 year from the 
effective date of a final rule, and 4 years 
from the effective date of a final rule. 
The Secretary delegated to the FHWA 
the responsibility for establishing 
minimum standards with respect to the 
performance and installation of splash 
and spray suppression devices on “in 
use” truck tractors, semitrailers, or 
trailers which would conform to 
(NHTSA) performance standards 
contained in 49 CFR Part 584. 

The FHWA published proposed 
standards for the installation and 
maintenance of splash and spray 
suppression devices on “in use” vehicles 
in the Federal Register of April 12, 1985 
(50 FR 14630). The NHTSA published 
proposed minimum standards for the 
performance and installation of splash 
and spray suppression devices on new 
vehicles in the same issue of the Federal 
Register (50 FR 14632). The comment 
period closed May 28, 1985 but was 
subsequently extended to August 12, 
1985. See 50 FR 24549, June 11, 1985. A 
total of 149 comments to the docket 
were received. The vast majority of 
those comments were the same as those 
received by the NHTSA. Following 
review of the comments, the FHWA 
delayed further action pending 
rulemaking action by the NHTSA. 

Section 205 of the Surface 
Transportation and Uniform Relocation 
Assistance Act of 1987, Pub. L. 100-17, 
101 Stat. 132, 221 amended section 
414(b) of the STAA to read as follows: 


“(b) The Secretary shall by regulation— 


“(1) Within one year after the date of the 
enactment of the Highway Safety Act of 1987, 
establish final minimum standards with 
respect to the performance and installation of 
splash and spray suppression devices for use 
on truck tractors, semitrailers, and trailers 
unless the Secretary has determined that 
there is no available technology which— 

“(A) can significantly reduce splash and 
spray from truck tractors, semitrailers, and 
trailers, and 

“(B) can significantly improve visibility of 
drivers, as demonstrated during testing on 
highways, at test facilities, and in 
laboratories to take into account possible 
wind and rain conditions. 

“(2) Within one year after the date on 
which the standards are established under 
paragraph (1) of this subsection, require that 
all new truck tractors, semitrailers, and 
trailers operated on the Interstate system be 
equipped with any splash and spray 
suppression device which satisfies the 
standards established pursuant to paragraph 
(1) of this subsection; and. 

“(3) Within four years after the date on 
which the standards are established under 
paragraph (1) of this subsection, require that 
all truck tractors, semitrailers, and trailers 
operated on the Interstate system be 
equipped with any splash and spray 
suppression device which satisfies the 
standards established pursuant to paragraph 
(1) of this subsection.” 


The NHTSA is the lead agency in the 
development of standards for splash 
and spray suppression devices to be 
used on truck tractors, semitrailers, and 
trailers. The NHTSA has determined 
that it is required either to issue final 
minimum standards for the performance 
and installation of splash and spray 
suppression devices by April 2, 1988, or 
to determine by that date that no 
available technology has been 
demonstrated to significantly reduce 
splash and spray from trucks and 
significantly improve driver visibility as 
a result of reducing splash and spray 
during testing on highways, at test 
facilities, and in laboratories, which 
testing accounts for possible wind and 
rain conditions. : 

Elsewhere in today’s Federal Register, 
the NHTSA has published a notice of 
termination regarding its splash and 
spray suppression devices rulemaking 
activity (NHTSA Docket No. 83-05; 
Notice 5). The NHTSA has determined 
that, after reviewing all available data 
on the effectiveness of every technology 
for reducing splash and spray known to 
the agency, no available technology has 
been demonstrated to significantly 
reduce splash and spray from truck 
tractors, semitrailers, and trailers, and 
significantly improve visibility of 
drivers, during testing on highways, at 
test facilities, and in laboratories, which 
testing took into account possible wind 
and rain conditions. Thus, according to 
the express requirements of section 414 
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of the STAA, its rulemaking action must 
be, and is, terminated. 

In view of the above, the FHWA is 
terminating its companion rulemaking 
action on splash and spray suppression 
devices. The FHWA has determined 
that this document does not contain a 
major rule under Executive Order 12291 
or a significant regulation under the 
regulatory policies and procedures of 
the Department of Transportation. 
Under the criteria of the Regulatory 
Flexibility Act, the FHWA hereby 
certifies that this action will not have a 
significant economic impact on a 
substantial number of small entities. 


[49 U.S.C. app. 2505; 49 U.S.C. 3102; 49 CFR 
1.48] 


List of Subjects in 49 CFR Part 393 


Highways and roads, Highway safety, 

Motor carriers, Motor vehicle safety, 
Parts and accessories. 
(Catalog of Federal Domestic Assistance 
Program Number 20.217, Motor Carrier 
Safety) 

Issued on: May 20, 1988. 

Robert E. Farris, 

Deputy Federal Highway Administrator. 
[FR Doc. 88-11783 Filed 5-24-88; 8:45am] 
BILLING CODE 4910-22-M 


National Highway Traffic Safety 
Administration 


49 CFR Part 584 
[Docket No. 83-05; Notice 5] 


Splash and Spray Suppression Devices 


AGENCY: National Highway Traffic 
Safety Administration (NHTSA), DOT. 


ACTION: Termination of rulemaking. 


SUMMARY: The Surface Transportation 
Assistance Act of 1982, as amended by 
the Surface Transportation and Uniform 
Relocation Assistance Act of 1987, 
provides that NHTSA must establish 
minimum performance standards and 
installation requirements for splash and 
spray suppression devices on all new 
truck tractors, trailers, and semitrailers 
not later than April 2, 1988, un/ess the 
agency determines that there is no 
available technology that can 
significantly reduce splash and spray 
from truck tractors, semitrailers, and 
trailers and can significantly improve 
visibility of drivers,,as demonstrated 
during testing on highways, at test 
facilities, and in laboratories to take into 
account possible wind and rain 
conditions. 

If any splash and spray suppression 
device had been found to satisfy these 
criteria, the statute requires that the 
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device be mandated on a// new truck 
tractors, trailers, and semitrailers 
manufactured on or after April 2, 1989. 
This notice announces the agency's 
determination that no available 
technology has been demonstrated as 
meeting those statutory criteria. Based 
on this determination, the agency is 
terminating its pending rulemaking to 
require splash and spray suppression 
devices on all new truck tractors, 
trailers, and semitrailers. That 
rulemaking was initiated pursuant to the 
mandate of the Surface Transportation 
Assistance Act of 1982, as originally 
enacted. 


FOR FURTHER INFORMATION CONTACT: 
Mr. Kenneth W. Rutland, Office of 
Vehicle Safety Standards, NHTSA, 400 
Seventh Street SW., Washington, DC 
20590 (202-366-5275). 


SUPLEMENTARY INFORMATION: 


Surface Transportation Assistance Act 
of 1982 and Subsequent Rulemaking 


As originally enacted, section 414 of 
the Surface Transportation Assistance 
Act of 1982, (“the STAA”; 49 U.S.C. 
2314), reads as follows: 


(a) The Congress declares that visibility on 
wet roadways on the Interstate system 
should be improved by reducing, by a 
practicable and reliable means, splash and 
spray from truck tractors, semitrailers, and 
trailers. 

(b) The Secretary shall by regulation— 

(1) Within one year of the date of the 
enactment of this title, establish minimum 
standards with respect to the performance 
and installation of splash and spray 
suppression devices for use.on truck tractors, 
semitrailers, and trailers. 

(2) Within one year after the date on which 
the standards are established under 
paragraph (1) of this subsection,.require that 
all new truck tractors, semitrailers, and 
trailers operated on the Interstate system be 
equipped with any splash and spray 
suppression device which satisfies the 
standards established pursuant to paragraph 
(1) of this subsection; and 

(3) Within four years after the date on 
which the standards are established under 
paragraph (1) of this subsection, require that 
all truck tractors, semitrailers, and trailers 
operated on the Interstate system be 
equipped with any splash and spray 
suppression device which satisfies the 
standards established pursuant to paragraph 
(1) of this subsection. 


* * + ” * 


In response to this statutory mandate, 
NHTSA reviewed the research 
conducted since 1960 on the problem of 
truck splash and spray, and initiated 
some additional research of its own. 
After the review of past research was 
completed, but before the additional 
agency research efforts were finished, 
NHTSA published a notice of proposed 


rulemaking on April 12, 1985; 50 FR 
14632. 

That notice stated, “The only devices 
which current research indicates might 
be both practicable and reliable for use 
on existing vehicle designs are spray 
suppressant flaps and side skirts.” 50 FR 
14634. Spray suppressant flaps are flaps 
that hang down behind the tires and are 
designed to absorb some of the energy 
in the oncoming stream of water from 
the tires, contain and channel most of 
the water out of the area where spray 
could be formed, or otherwise reduce 
the formation of spray clouds behind 
those tires. Side skirts are flat surfaces 
that hang down from the side of a 
vehicle above and around the tires and 
are designed to prevent the water 
coming off the top of the wheel wells 
and tires from forming into spray clouds 
alongside the wheels. Other devices that 
had been considered during the research 
to reduce splash and spray included 
conventional fenders and mudflaps, a 
DOT spray protector, and air and water 
deflectors. However, none of these 
alternative splash and spray 
suppression devices had been 
demonstrated to be an effective means 
of improving visibility with current truck 
designs, as was discussed in the 1985 
proposal. 

As noted above, tle 1985 proposal 
focused exclusively on spray 
suppressant flaps and side skirts as the 
potentially practicable and reliable 
devices to be required on trucks to 
improve visibility on wet roads. 
However, it is important to emphasize 
that these devices were only a 
potentially practicable and reliable 
means of improving visibility. 

The prior research and the agency’s 
new research had reached somewhat 
conflicting conclusions.about how 
corisistently effective the devices were 
at improving visibility. The first major 
research effort examining the proposed 
devices was sponsored by the Federal 
Highway Administration in 1977 at Fort 
Stockton, Bexas. This study concluded 
that a combination of spray suppressant 
flaps and side skirts was the most 
effective of the tested devices at 
suppressing spray. NHTSA’s own 
testing of spray suppressant flaps and 
side skirts in 1983 yielded less positive 
results. It raised some significant 
questions about the ability of these 
devices to reduce spray sufficiently so 
that the difference would be perceptible 
to the unaided eye. Testing sponsored 
by the Motor Vehicle Manufacturers 
Association (MVMA) in 1984 concluded 
that trucks fitted with a combination of 
spray reduction devices, including 
devices not proposed to be required, can 
reduce splash and spray by as much as 
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50 percent compared to trucks that use 
the standard hard rubber flaps typically 
now in use. The MVMA study cautioned 
that the test results could not be 
repeated consistently, that no specific 
combination of devices was found best 
for all vehicles, and that these devices 
can decrease, but not eliminate, splash 
and spray. After examining these 
research results, NHTSA stated, “This 
mixed pattern of research results leaves 
the agency with misgivings about the 
appropriateness of proceeding with 
rulemaking at this time.” 50 FR 14634. 

Additional and significant MVMA test 
data were received by the agency after 
the comment closing date for the notice 
of proposed rulemaking, as were two 
other comments containing field test 
data concerning the effectiveness of the 
proposed devices. Since NHTSA 
believed that the data in the late-filed 
comments could significantly affect its 
analysis in this rulemaking, the agency 
reopened the comment period to invite 
the public to analyze and comment on 
these data. 51 FR 5383; February 13, 
1986. Eighteen more comments on the 
splash and spray rulemaking were 
submitted during this reopened 
comment period. 


Amendment of the 1982 Act and 
NHTSA’s Request for Comments and 
Public Meetings 


Section 414(b) of the Surface 
Transportation Assistance Act of 1982 
was amended on April 2, 1987, when 
Congress enacted the Surface 
Transportation and Uniform Relocation 
Assistance Act of 1987 (Pub. L. 100-17). 
Section 205 of the 1987 Act amended 
section 414(b) of the 1982 Act to read as 
follows: 


(b) The Secretary shall by regulation— 

(1) Within one year of the date of the 
enactment of the Highway Safety Act of 1987, 
establish final minimum standards with 
respect to the performance and installation of 
splash and spray suppression devices for use 
on truck tractors, semitrailers, and trailers 
unless the Secretary has determined that 
there is no available technology which— 

(A) can significantly reduce splash and 
spray from truck tractors, semitrailers, and 
trailers, and 

(B) can significantly improve visibility of 
drivers, as demonstrated during testing on 
highways, at test facilities, and in 
laboratories to take into account possible 
wind and rain conditions. 

(2) Within one year after the date on which 
the standards are established under 
paragraph (1) of this subsection, require that 
all new truck tractors, semitrailers, and 
trailers operated on the Interstate system be 
equipped with any splash and spray 
suppression device which satisfies the 
standards established pursuant to paragraph 
(1) of this subsection; and 
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(3) Within four years after the date on 
which the standards are established under 
paragraph (1) of this subsection, require that 
all truck tractors, semitrailers, and trailers 
operated on the Interstate system by 
equipped with any splash and spray 
suppression device which satisfies the 
standards established pursuant to paragraph 
(1) of this subsection. 

NHTSA interprets this statutory 
amendment as follows. The agency is 
required either to issue final minimum 
standards for the performance and 
installation of splash and spray 
suppression devices by April 2, 1988, or 
to determine by that date that no 
available technology has been 
demonstrated to significantly reduce 
splash and spray from trucks and 
significantly improve driver visibility as 
a result of reducing splash and spray 
during testing.on highways, at test 
facilities, and in laboratories, which 
testing accounts for possible wind and 
rain conditions. 

To satisfy the statutory criteria, the 
testing would have to be very thorough 
and probative. First, the testing would 
have to be conducted in three different 
test environments. Laboratory testing 
and test facility testing would attempt to 
duplicate normal wet weather 
conditions of wind and rain, and can use 
objective measurement techniques to 
quantify the improvement in visibility 
associated with any splash and spray 
suppression device. It would be more 
difficult to use objective measurement 
techniques for highway testing. 
However, a statistically significant 
number of subjective evaluations by 
unbiased observers of treated and 
untreated trucks traveling at the same 
speeds and under the same weather 
conditions could satisfy this statutory 
criteria. Test results would not support 
the issuance of a standard under the 
statutory criteria unless those results 
demonstrated that a splash and spray 
suppression device significantly reduces 
splash and spray and significantly 
improves visibility in a// three of these 
testing environments. 

Second, the testing would have to 
show significant reductions in splash 
and spray and significant improvements 
in visibility. The available data show 
that normal wet weather conditions 
aliow approximately 15 percent light 
transmission, as measured by laser 
transmissometers. The data also show 
that most observers can consistently 
discern and properly identify objects 
when light transmission reaches a level 
of 40 percent or greater, as measured by 
laser transmissometers. The most 
comprehensive data on this topic result 
from the research conducted by Mr. 


Blackwell, a specialist in illuminating 
engineerings. The results of this 
research were reported in a nuinber of 
engineering journals over a span of more 
than a decade and are now generally 
referred to as “the Blackwell data.” 
Citations to and evaluations of the 
Blackwell data are set forth in pages II- 
44 through I-53 of NHTSA’s preliminary 
regulatory evaluation for this 
rulemaking (NHTSA Docket No. 83-05- 
NO1-046). 

NHTSA interprets the statutory 
requirements for significant reductions 
of splash and spray and significant 
visibility improvements to mean that the 
splash and spray reductions and 
visibility improvements resulting from 
any mandated device must be 
sufficiently large so that the typical 
motorist will be able to see the road and 
any traffic significantly better than is 
possible without the device. Since the 
available data on this subject show that 
motorists can consistently discern an 
improvement in visibility only when 
lasers measure 40 percent or greater 
light transmission, NHTSA believes that 
any splash and spray suppression 
device must consistently result in no 
less than 40 percent light transmission 
for objects to be visible, and may need 
to exceed this level to satisfy the 
statutory requirement for significant 


improvement in visibility. 


Hence, testing should demonstrate 
both that it began with conditions that 
were representative of normal wet 
weather conditions (about 15 percent 
light transmission) and that the addition 
of the proposed device to the test truck 
resulted in 40 percent or greater light 
transmission. For highway testing, 
where it would be difficult to position 
laser transmissometers, observers 
should rate treated trucks as exhibiting 
significantly better visibility than 
comparable untreated trucks. 

Third, the testing must take into 
account possible wind and rain 
conditions. NHTSA does not interpret 
this to mean that the testing must take 
into account a// possible wind and rain 
conditions. The agency does not 
understand the statute to require that 
these devices be shown to work in 
extraordinarily heavy rainfall 
accompanied by 60 mph winds, for 
instance. However, the law does require 
that testing demonstrate that the devices 
are effective under normal wind and 
rain conditions. To satisfy this statutory 
criteria, testing must demonstrate the 
effectiveness of a splash and spray 
suppression device in light, moderate, 
and reasonably heavy wind and rain 
conditions. 

Fourth, the testing would have to 


» demonstrate that a splash and spray 


suppression device was effective on at 
least three different types of semitrailers 
and trailers—vans, flatbeds, and tanks. 
The STAA specifies that any splash and 
spray suppression device that has been 
demonstrated to satisfy the statutory 
criteria must be installed on “a// new 
truck tractors, semitrailers, and trailers 
* * *" and on “a// truck tractors, 
semitrailers, and trailers operated on the 
Interstate system.” Since the law 
expressly requires that any device 
mandated under the STAA must be 
installed on a// truck tractors, 
semitrailers, and trailers, the agency has 
no authority to require a device 
mandated in this rulemaking to be 
installed only on semitrailers and 
trailers, and not require the device to be 
installed on truck tractors. Similarly, 
NHTSA has no authority to require a 
device to be installed on certain types of 
seimitrailers and trailers (e.g., vans), but 
not on all other types of semitrailers and 
trailers. Because of the absence of 
authority to exempt any truck tractors, 
semitrailers, or trailers from any 
requirements established under the 
STAA, NHTSA believes Congress 
intended that the device should be 
shown to be effective on all types of 
truck tractors, semitrailers, and trailers. 
Since the statute requires installation of 
a splash and spray suppression device 
on all vehicle types mentioned in the 
STAA, if the device satisfies the 
statutory criteria, it seems reasonable to 
infer that the statute also requires ine 
device to satisfy the statutory criteria on 
all vehicle types. : 

However, the agency does not believe 
that Congress intended to require that a 
splash and spray suppression device be 
demonstrated to satisfy the statutory 
criteria for every conceivable 
configuration of trailer or semitrailer. 
There are many configurations of 
trailers and semitrailers, most of which 
are designed for special uses and 
comprise a very small percentage of the 
total trailers and semitrailers in service. 
The agency's testing has focused on 
three particular types of trailers and 
semitrailers—vans, flatbeds, and tanks. 
Together these three types of trailers 
and semitrailers comprise more than 75 
percent of the trailers and semitrailers 
in use. The agency concluded that, if 
testing had demonstrated that a device 
satisfied the statutory criteria for these 
three types of trailers and semitrailers, 
such testing would satisfy the criteria of 
the statute. 

If the agency determines that no 
available technology has been 
demonstrated to satisfy the statutory 
criteria, the statutory mandate to 
complete rulemaking to require splash 
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and spray suppression devices on truck 
tractors, semitrailers, and trailers would 
be ended. Hence, the agency would be 
obligated to terminate the rulemaking 
proceeding begun in 1985. Any 
subsequent rulemaking actions with 
respect to splash and spray suppression 
devices would have to be based on 
authority granted to the agency under 
other statutes, most notably the 
National Traffic and Motor Vehicle 
Safety Act,.as amended (15 U.S.C. 1381 
et seq.). 

In response to the 1987 amendments, 
NHTSA published a notice on 
September 28, 1987 (52 FR 36285). This 
notice announced the agency's tentative 
determination that neither the devices 
proposed in the 1985 notice nor any 
other devices have been demonstrated 
to significantly reduce spash and spray 
or significantly improve visibility for 
delivers. This tentative conclusion was 
based on the agency’s extensive 
analysis of the available data for the 
proposed devices (spray suppressant 
flaps and side skirts), and the absence 
of data demonstrating that any other 
splash and spray suppression device 
significantly reduced splash and spray 
and significantly improved visibility 
during testing. NHTSA acknowledged 
that it had focused its effectiveness 
analysis almost exclusively on the 
proposed devices, since those where the 
devices that would have been mandated 
if the proposal were adopted as a final 
rule. 

However, the notice noted that the 
amended language in section 414 does 
not limit the determination of the 
effectiveness to the proposed devices. 
Instead, the law requires NHTSA to 
determine that no available technology 
has been demonstrated to significantly 
reduce splash and spray and 
significantly improve visibility. The 
September 1987 notice acknowledged 
that the agency had very little test data ° 
on the effectiveness of technologies for 
reducing splash and spray, other than 
the proposed devices. What data were 
available led the agency to tentatively 
conclude that none of these other 
technologies had been demonstrated to 
satisfy the statutory criteria. 

The notice asked for comments on the 
agency's tentative conclusion that 
neither the proposed devices nor any 
other technology for reducing splash and 
spray had been demonstrated to 
significantly reduce splash and spray 
and significantly improve visibility. 
Additionally, the notice asked interested 
persons to submit any data ‘that 
demonstrated that some splash and 
spray suppression device meets those 
statutory criteria. Finally, the notice 


announced public meetings on 
November 9, 1987, in Columbus, Ohio, 
and on November 13, 1987, in 
Washington, DC, to allow interested 
members of the public a further 
opportunity to respond to the notice. 
NHTSA received 27 written comments 
on this notice. Additionally, nine 
persons made presentations at the 
Columbus, Ohio public meeting, and six 
persons offered presentations at the | 
Washington, DC public meeting. The 
agency has considered all of these 
comments and presentations in reaching 
its conclusions on this subject. The most 
significant comments, along with the 
agency's response, are set forth below. 


The Proposed Devices Have Not Been 
Demonstrated to Significantly Reduce 
Splash and Spray and Significantly 
Improve Visibility 

The September 1987 notice set forth 
the agency's tentative conclusion that 
the proposed devices; i.e., spray 
suppressant flaps and side skirts, would 
not significantly reduce truck splash and 
spray and would not significantly 
improve driver visibility, along with the 
detailed analyses that yielded that 
tentative conclusion. Most of the written 
comments and most of the presentations 
at the public meetings agreed with the 
agency’s tentative conclusion. 
commenters specifically noted 
agreement with the agency's tentative 
conclusion that there were gaps in the 
available data for splash and spray 
suppression devices and commenied 
that these limitations in the data would 
preclude a determination by NHTSA 
that some device had been 
demonstrated to significantly reduce 
splash and spray and significantly 
improve visibility. Some of these 
commenters noted that, although their 
effectiveness had not yet been 
demonstrated, there are some splash 
and spray suppression devices that 
should be investigated further. 

The only commenter that disagreed 
with NHTSA’s tentative conclusion that 
the proposed devices had not been 
demonstrated to satisfy the statutory 
criteria was Monsanto, a man 
of spray suppressant flaps. To support 
its position that the proposed devices 
have been demonstrated ‘to significantly 
reduce splash and spray generated by 
large trucks, Monsanto discussed two 
subjects. 

First, Monsanto referred to the 
agency's finding that 40 percent light 
transmission, as measured by properly 
positioned laser transmissometers, is 
necessary for most observers to rate 
visibility as satisfactory. Monsanto 
argued that there were three studies that 
showed the proposed devices would 
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improve visibility to a level of at least 40 
percerit light transmission. These studies 
were: 

a. This agency's 1985 testing; 

b. A 1978 and 1979 Swedish testing 
program; and 

c. The 1977 testing by the Federal 
Highway Administration at Fort 
Stockton, Texas. 

NHTSA does not believe that any of 
these three studies, whether considered 
individually or collectively, demonstrate 
that the proposed devices significantly 
reduce splash and spray and 
significantly improve visibility. The 1985 
NHTSA testing (DOT HS 806 694) used 
ten different cab-over-engine/van trailer 
configurations. Two of the 
configurations were baseline vehicles 
with no spray suppression treatment. 
One of the baseline configurations was 
equipped with an aeroaid, while the 
other was not. The remaining eight 
configurations were equipped with the 
proposed devices, and five of the eight 
test configurations were also equipped 
with an aeroaid. The baseline vehicle 
that was not equipped with an aeroaid 
had average transmissometer readings 
of 44 percent on the upwind side and 17 
percent on the downwind side. The 
configurations equipped with the 
proposed devices, but no aeroaid, had 


- average transmissometer readings of 36 , 


36, and 41 percent on the upwind side 
and 29, 24, and 18 percent on the 
downwind side. 

These data fail to show any 
significant reductions of splash and 
spray or significant visibility 
improvements. The baseline 
configuration had satisfactory visibility 
on the upwind side and less than 
satisfactory visibility on the downwind 
side. The treated configurations did not 
improve visibility on the upwind side 
and did not offer satisfactory visibility 
on the downwind side. 

The baseline vehicle that was 
equipped with an aeroaid had average 
transmissometer readings of 73 percent 
on the upwind side and 13 percent on 
the downwind side. the test 
configurations equipped with the 
proposed devices and an aeroaid had 
average transmissometer readings of 83, 
73, 82, 91, and 96 percent on the upwind 
side, and 28, 41, 29, 27, and 16 percent on 
the downwind side. 

The 1985 results for vehicles equipped 
with both the proposed devices and 
aeroaids led the agency to nearly the 
same observations it made with respect 
to the MVMA test results in the 
September 1987 notice. First, the upwind 
side does not present nearly the same 
degree of visibility problems as the 
downwind side does. Satisfactorily 





Federal Register / Vol. 53, No. 101 / Wednesday, May 25, 1988 / Proposed Rules 


visibility was present in NHTSA's 1985 
testing on the upwind side of vehicles 
that were not equipped with any spray 
suppression devices. Second, the 
vehicles that were equipped with both 
the proposed devices and an aeroaid 
showed some marginal visibility 
improvements on the less problematic 
upwind side of trucks. However, 
NHTSA cannot conclude that these 
improvements were significant, since 
the light transmission was at a level that 
most observers would state results in 
satisfactory visibility for vehicles not 
equipped with the proposed devices. ° 
Third, on the downwind side, a 
combination of the proposed devices 
and aeroaids resulted in acceptable 
visibility for only one of the five 
configurations tested. For the other four 
configurations, visibility remained well 
below satisfactory even if vehicles were 
equipped with both the proposed 
devices and an aeroaid. NHTSA cannot 
conclude that a test series showing 
satisfactory visibilility on the downwind 
side of one out of five vehicle 
configurations has demonstrated that 
the proposed devices and aeroaids 
would significantly reduce splash and 
spray and significantly improve 
visibility. 

Based on its 1985 testing. NHTSA 
does not believe that it could determine 
that either the proposed devices or the 
proposed devices and aeroaids 
significantly reduce splash and spray 
and significantly impreve visibility even 
on test tracks under conditions designed 
to limit the impacts of the environmental 
factors that influence the effectiveness 
of the proposed devices. However, 
NHTSA's statutory mandate is not 
limited to a determination of whether 
the proposed devices have been 
demonstrated to significantly reduce 
splash and spray and significantly 
improve visibility under controlled 
testing conditions. Instead, the agency is 
required to determine whether these 
devices will significantly reduce splash 
and spray and significantly improve 
driver visibility, as demonstrated during 
testing on highways, at test facilities, 
and in laboratories to take into account 
possible wind and rain conditions. 
NHTSA's 1985 testing was intended to 
minimize the influence of cross winds. 
Hence, that testing did not demonstrate 
that either the proposed devices or the 
proposed devices and an aeroaid had 
any significant effects on splash and 
spray or visibility in testing that “takes 
into account possible wind and rain 
conditions.” In NHTSA's 1985 testing, 
downwind visibility in crosswinds with 
a mean speed of 8.5 mph was worse for 
vans equipped with aeroaids and the 


proposed devices than it was when 
those vans were not equipped with any 
spray suppression devices. Accordingly, 
the agency cannot conclude that its 1985 
testing demonstrates the effectiveness of 
the proposed devices, when possible 
wind and rain conditions are taken into 
account. 

Moreover, as noted above, the statute 
requires any mandated splash and spray 
suppression devices to be installed on 
all new truck tractors, trailers, and 
semitrailers. Thus, testing that satisfied 
the statutory criteria would have to 
demonstrate the effectiveness of a spray 
suppression device on at least three 
different types of trailers and 
semitrailers—vans, flatbeds, and tanks. 
NHTSA's 1985 testing focused primarily 
on the performance of spray suppression 
devices on vans. The limited testing that 
was done on other types of trailers 
showed that the proposed devices 
would yield some marginal visibility 
improvements on the downwind side, 
but would not result in 40 percent light 
transmission, the level needed for 
satisfactory visibility, when installed on 
tanks or flatbeds. Accordingly, NHTSA 
does not believe that its 1985 testing can 
be said to demonstrate significant 
reductions of splash and spray or 
significant visibility improvements with 
flatbeds or tanks. Therefore, the agency 
concludes that its 1985 testing did not 
make the statutorily-required 
demonstration. 

Monsanto next referred to a 1980 
paper prepared by Mr. Ulf Sandberg of 
the National Road and Traffic Research 
Institute of Sweden, as evidence that the 
proposed devices have been 
demonstrated to significantly reduce 
splash and spray and significantly 
improve visibility. Mr. Sandberg’s paper 
was based on some 1978 and 1979 
testing of trucks equipped with devices 
similar to the proposed devices. The 
results of this testing were that light 
transmission levels of between 19 and 
30 percent were measured for trucks 
equipped with those devices. None of 
the treatments examined in this testing 
resulted in 40 percent or greater light 
transmission levels. This means that 
none of the treatments in this testing 
resulted in satisfactory visibility. 
Accordingly, the agency cannot 
conclude that this testing demonstrated 
that the proposed devices would 
significantly reduce splash and spray or 
significantly improve visibility. 

Monsanto finally suggested that the 
1977 testing at Fort Stockton 
demonstrated that the proposed devices 
satisfy the statutory criteria. That study 
concluded that the proposed devices 
were the most effective of the proposed 


devices at suppressing splash and spray. 
NHTSA had carefully evaluated this 
study and discussed it in the April 12, 
1985 notice proposing to require these 
devices. 50 FR 14634. However, that 
same notice pointed out that NHTSA’s 
own testing and testing sponsored by 
the Motor Vehicle Manufacturers 
Association had not reached the same 
results with regard to either the degree 
or the consistency of the reduction of 
splash and spray. For instance, the 
agency noted that its 1983 testing had 
“raised some significant questions about 
the ability of flaps and skirts to reduce 
spray sufficiently so that the difference 
is perceptible to the unaided eye.” 50 FR 
14634. 

Since making that statement, the 
agency has analyzed results of all 
available tests on the effectiveness of 
the proposed devices. None of these 
tests duplicated the degree or the 
consistency of the improvements 
measured in the 1977 Fort Stockton 
testing. Additionally, the 1977 Fort 
Stockton testing was conducted under 
controlled testing conditions designed to 
minimize the effects of wind and rain. 
Accordingly, the agency must conclude 
that the 1977 Fort Stockton testing does 
not demonstrate that the proposed 
devices satisfy the statutory criteria. 

The September 1987 notice set forth a 
detailed explanation of why the agency 
concluded that the Oregon testing, 
submitted by Schlegel, did not 
demonstrate that the proposed devices 
satisfied the statutory criteria. Monsanto 
asserted that three of the shortcomings 
of that testing identified by the agency 
were not really shortcomings. For 
instance, the agency noted that almost 
84 percent of the treated trucks were 
equipped with both the proposed 
devices and an aeroaid, and that the 
treated trucks were driven at lower 
speeds than the untreated trucks. 
Monsanto sought to explain why these 
factors would not affect the results. 
However, Monsanto did not respond to 
the following discussion: 


Even assuming that the study were 
controlled for significant variables, * * * 
there is no indication that the difference 
would result in any meaningfui visibility 
improvements for drivers in normal wet 
weather conditions. For instance, if the 
baseline visibility were rated as “adequate” 
or better, an increase of 0.27 points would not 
enhance the visibility of drivers on the wet 
roads. On the other hand, if the baseline 
visibility were rated as less than “adequate,” 
an increase of 0.27 points still leaves drivers 
with less than adequate visibility. 52 FR 
36285, at 36288-89; September 28, 1987. 


Monsanto did not allege that this 
conclusion was unreasonable or not 
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derived from a careful consideration of 
the data from the Oregon study. In other 
words, Monsanto did not expressly state 
in its comments that the Oregon study 
demonstrated that the proposed devices 
significantly reduced splash and spray 
or significantly improved visibility. 
Instead; Monsanto commented that the 
unusually scant rainfall during the study 
“sharply reduced the extent to which the 
data could demonstrate the real 
effectiveness of [the proposed devices].” 
The assertion that the proposed devices 
would be more effective if there had 
been more rainfall is not supported by 
any evidence. In fact, the author of the 
Oregon study concluded that the amount 
of rainfall had a much greater effect on 
the visibility ratings than did the 
proposed devices. 

After reexamining the Oregon study 
and considering Monsanto’s comments 
on that subject, NHTSA concluded that 
the Oregon study did not demonstrate 
that the proposed devices would 
significantly reduce splash and spray or 
significantly improve visibility. 
Therefore, the proposed devices do not 
satisfy the statutory criteria. 


No Other Technology Has Been 
Demonstrated to Significantly Reduce 
Splash and Spray and Significantly 
Improve Visibility 


The September 1987 request-for 
comments set forth the bases for the 
agency’s tentative conclusion that 
aeroaids alone have not been 
demonstrated to significantly reduce 
splash and spray and significantly 
improve visibility under the conditions 
set forth in the statute. The request for 
comments noted that the available test 
data for aeroaids show that these 
devices offer no visibility improvements 
when transverse perpendicular 
crosswinds reach speeds of only 8 mph. 
Additionally, that request for comments 
noted, “It appears from engineering 
analysis applying principles of 
aerodynamics that aeroaids would not 
provide any visibility improvements if 
the truck tractors were coupled with 
non-van semitrailers or trailers.” 52 FR 
36285, at 36289; September 28, 1987. The 
agency notes that these statements 
about aeroaids alone apply equally to a 
combination of aeroaids and the 
proposed devices. No commenters 
disagreed with the agency’s tentative 
conclusion that aeroaids had not been 
demonstrated to satisfy the statutory 
criteria. Therefore, the agency has 
concluded that the available data do not 
demonstrate that aeroaids alone, or a 
combination of aeroaids and the 
proposed devices, satisfy the criteria set 
forth in the statute. 


Schlegel, one of the manufacturers of 
the proposed devices, commented that it 
did not question the agency's analysis of 
the available data for the proposed 
devices. However, Schlegel stated it 
believed that the United Kingdom 
standard for “close valencing or 
containment” had been demonstrated to 
significantly reduce splash and spray 
and significantly improve visibility. The 
“close valencing or containment” to 
which Schlegel referred is a requirement 
in the British standard that certain 
wheels be fitted with devices similar to 
the proposed devices (spray suppressant 
flaps and side skirts) and a fender. 
According to Schlegel’s comment, the 
combination of the proposed devices 
and a fender is effective in crosswinds, 
while the proposed devices alone are 
not effective in crosswinds. 

Monsanto also discussed the 
developments and studies in the United 
Kingdom that led to the U.K. enacting a 
law requiring splash and spray 
suppression devices on heavy trucks. 
The British Standards Institute revised 
its Specification BS AU 200, “Spray 
Reducing Devices for Heavy Goods 
Vehicles.” This revision specifies that 
heavy trucks shall either be equipped 
with fenders or a combination of spray 
suppressant flaps and side skirts at each 
wheel position. In the wake of this 
action, the British government 
promulgated Motor Vehicle Regulation 
1984, No. 1543, requiring all heavy trucks 
to be equipped with devices that satisfy 
BS AU 200. 

One of the studies that Monsanto 
asserted led to the British regulation 
was a 1973 British study, based on data 
gathered in 1971, that estimated that 
7,000 accidents are caused in the United 
Kingdom each year by splash and spray 
from heavy trucks. After reviewing this 
study, NHTSA noted that the study's 
authors made general assumptions to 
attribute specific causes to the 25,000 
U.K. accidents that are caused by wet 
roads. After assigning specific causes to 
18,000 accidents, the study stated, “The 
remaining 7,000 [accidents] may be 
assumed to occur due to the generally 
impaired visibility in wet conditions.” 
(Emphasis added) The study does not 
explain why such an assumption is 
reasonable, nor is it obvious that the 
assumption is valid. Further, Monsanto 
did not present any evidence indicating 
that the proposed devices would prevent 
any of these accidents. In any event, this 
study was not intended to and does not 
demonstrate that the proposed devices 
would significantly improve visibility. 

Monsanto also referred to a 1983 
study of British drivers, showing that 53 
percent of them felt that spray from 
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truck tires was the worst or second 
worst problem associated with truck 
traffic. This sample of opinion may 
demonstarte that British drivers 
consider splash and spray a problem, 
but it does not make the statutorily- 
required demonstration that the devices 
required by the British standard would 
significantly improve visibility. 

In a final effort to show that devices 
required by the British standard have 
been demonstrated to significantly 
reduce splash and spray and 
significantly improve visibility, 
Monsanto attached to its comments a 
copy of a 1981 study by the University of 
Southampton, in the United Kingdom. 
There are several reasons why the 
agency has concluded that this study 
does not demonstrate that proposition. 
The results of the Southampton study 
were generally consistent with the 
results of the previously-analyzed 
MVMaA test results. The Southampton 
study showed some marginal visibility 
improvements on certain truck 
configurations. However, the 
Southampton study did not show 
consistent visibility improvements to a 
level of 40 percent or greater light 
transmission. Accordingly, the agency 
concludes that the Southampton study 
did not demonstrate significant 
reductions of splash and spray and 
significant visibility improvements 
under conditions designed to /imit the 
impacts of the environmental factors 
that influence the effectiveness of spray 
suppression devices. 

However, the statute does not 
authorize NHTSA to mandate splash 
and spray suppression devices if they 
have been demonstrated to significantly 
improve visibility under carefully 
controlled test conditions. Instead, the 
statute requires the testing to take into 
account possible wind and rain 
conditions. The Southampton testing 
aborted all test runs if the ambient wind 
speed exceeded approximately 9 miles 
per hour (4 m/s). As noted in the 
September 1987 notice, National 
Weather Service data indicate that the 
mean wind velocity for the vast majority 
of the United States is 8 mph or greater. 
The failure of the Southampton testing 
to take account of these wind conditions 
leads to the inevitable conclusion that 
the Southampton testing did not satisfy 
the statutory criteria. 

In summarizing the results of their 
testing, the authors of the Southampton 
study concluded, “Clearly further tests 
under normal wet motorway conditions 
would be required to check the spray 
performance of these devices before 
they are fitted as a production item.” 
(NHTSA Docket No. 83-05-N04—008, at 
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p. 102). This statement in the 
CONCLUSIONS section of the 
Southampton study indicates that the 
authors of that study themselves did not 
believe that it demonstrated that the 
tested devices significantly reduced 
splash and spray and significantly 
improved visibility under normal wind 
and rain conditions. After again 
examining the Southampton study in 
response to Monsanto’s comment, 
NHTSA concludes that it does not 
demonstrate that the devices required 
by the British standard would satisfy the 
criteria of the statute. 

Furthermore, the statute requires this 
agency to make a determination of 
whether any devices “can significantly 
reduce splash and spray from truck 
tractors, semitrailers, and trailers, and 
can significantly improve visibility of 
drivers, as demonstrated during testing 
on highways, at test facilities, and in 
/aboratories to take into account 
possible wind and rain conditions.” 
(Emphasis added.) NHTSA is not aware 
of any testing to date of devices 
mandated in the United Kingdom that 
satisfies the above-emphasized 
requirements of the statute. For 
instance, all of the testing to date, in the 
United States and the rest of the world, 
has been done at test facilities and in 
laboratories, except for the Oregon 
highway study of the proposed devices 
that was discussed at-length in the 
September 1987 notice; see FR 36288- 
36289; September 28, 1987. The agency is 
not aware of, and neither Schlegel nor 
Monsanto referred to, any testing 
programs on real highways that shows 
that the devices mandated by the British 
standard significantly reduce splash and 
spray and significantly improve 
visibility on those highways. Likewise, 
the agency is not aware of, and neither 
Schlegel nor Monsanto referred to, any 
testing that takes into account possible 
wind and rain conditions. Since almost 
all testing to date has been conducted at 
test facilities and in laboratories, that 
testing was done under conditions 
designed to minimize the effects of 
possible wind and rain conditions. 
Accordingly, this testing is not sufficient 
to enable this agency to determine that 
the devices mandated by the British 
standard or any other splash and spray 
suppression device satisfies the 
requirements of the statue, by taking 
into account possible wind and rain 
conditions. 

Schlegel implicitly acknowledged the 
limitations of previous testing, when it 
stated in its comment that it was 
currently designing a new testing 
program in conjunction with some other 
parties to-remedy some shortcomings of 


the research to date. This testing 
program will, according to the comment, 
have three features that testing to date 
has not had. Schlegel identified these 
three features as follows: 

1. The testing will simulate head and 
cross winds for the test vehicles; 

2. The waterflow will be significantly 
greater than in previous testing, and 

3. The results will be measured based 
on visibility within the parameters of the 
human eye, instead of light transmission 
alone. 

Schlegel stated that the next step 
would be to conduct this additional 
testing of the proposed devices and 
fenders. NHTSA agrees with Schlegel's 
comment that there are obvious 
limitations in the test results tc date for 
splash and spray suppression devices. 
These limitations serve to underscore 
the agency's conclusion that no 
available splash and spray technology 
has been demonstrated in testing to date 
to significantly reduce splash and spray 
and significantly improve visibility 
under the conditions set forth in the 
amended version of section 414 of the 
STAA. 

Several commenters claimed that they 
had designed a new technology for 
reducing splash and spray that would 
satisfy the requirements of the law. Fleet 
Engineers submitted information on a 
fender design that that company 
currently markets. This commenter 
reasoned that a fender marketed by 
Schlegel was the most effective spray 
suppression device measured in the 
spray tunnel set forth in the 1985 
proposal. Accordingly, the commenter 
concluded that the Schlegel fender 
would satisfy all requirements of the 
statute. The commenter stated that its 
fender was similar to the Schlegel 
fender. Hence, its fender would also 
satisfy the requirements of the statue. 
The commenter concluded by 
recommending that its fender be listed 
as one device that must be installed on 
all new tractors, semitrailers, and 
trailers as of September 1, 1989. 

NHTSA disagrees with the 
commenter’s assumption that the 
Schlegel fender satisfies all 
requirements of the statute. NHTSA has 
concluded that testing to date is 
inadequate to demonstrate that the 
Schlegel fender or any other splash and 
spray suppression device significantly 
reduces splash and spray and 
significantly improves visibility, under 
the conditions specified in the law. This 
commenter did not provide any 
additional data or test results for its 
fender, so the agency concludes that the 
Fleet Engineers fender has not been 
demonstrated to significantly reduce 
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splash and spray and significantly 
improve visibility, under the conditions 
specified in the law. 

Four inventors presented comments 
describing new splash and spray 
suppression systems they have invented. 
Mr. George Metcalf made a presentation 
at the Washington, DC public meeting, 
in which he described a system he had 
invented for reducing splash and spray. 
Mr. Metcalf displayed some of the 
devices and showed a video tape of a 
truck equipped with a prototype of the 
system. However, Mr. Metcalf did not 
provide any data to show that his device 
would satisfy the statutory criteria. Mr. 
Pierce Wittenberg submitted a comment 
stating that he is working on designing a 
truck flap that he claims will reduce 
spray by 65 percent. Mr. Wittenberg’s 
letter stated that he plans to patent this 
invention. However, none of these flaps 
have yet been produced. Mr. John 
Becker described a fender system he has 
invented that he states has reduced 
spray by 95 percent on the road under 
real world wind and rain conditions. Mr. 
Becker did not provide the data that 
formed the basis for this statement. His 
comment noted that some of the road 
tests were captured on film, but that 
“[t]he film is not of sufficient quality, 
nor were the rains, winds, and speeds 
high enough to show the dramatic 
results which were achieved in other 
tests.” Mr. Joseph FitzGerald 
commented that his two aerodynamic 
devices would aid in reducing spray. 
However, Mr. FitzGerald did not submit 
any data or testing in support of this 
claim. Whatever the ultimate efficacy of 
these systems may prove to be, the 
absence of data at this time compels the 
agency to conclude that none has been 
demonstrated to significantly reduce 
splash and spray and significantly 
improve visibility, under the conditions 
set forth in the law. 

Jeco Plastic Products Co., Inc. (Jeco) 
commented that its fenders had been 
demonstrated to satisfy the 
requirements of the law. In support of 
this comment, Jeco submitted data from 
testing by Texas Transportation 
Institute (TTI). This is the same group 
that performed the MVMA testing that 
was analyzed and discussed at length in 
the September 1987 notice. The testing 
consisted of 86 test runs for six different 
test configurations of fenders. These six 
configurations resulted from Jeco 
making adjustments to its fender during 
the testing to try to optimize the splash 
and spray reduction. 

Since TTI performed the testing for 
beth Jeco and MVMA, the agency 
analyzed the Jeco test results in the 
same way it had previously analyzed 
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the MVMA results. This analysis 
yielded the following observations. 
There were a small number of runs for 
each of the six test configurations, and 
some of this small number of runs were 
questionable. For example, Table 1 of 
the TTI report for Jeco notes that some 
of the runs were “bad,” without 
explaining how or why, the water was 
“too deep” on some runs, and some runs 
were a “quick test of stuffed fenders.” 
As a result, page 11 of the TTI report 
states, “We have no explanation for 
why visibility estimates are less reliable 
than usual, other than the fact that far 
fewer runs were made on most 
configurations than the number usually 
used for computing visibility.” The small 
number of runs, coupled with the 
running changes that were made during 
the testing, means that this testing does 
not provide sufficient information for the 
agency to conclude that the testing 
demonstrated that the Jeco fender can 
significantly reduce splash and spray 
and significantly improve visibility. 
Additionally, this testing was conducted 
solely with van trailers. As explained 
above, testing that satisfied the 
statutory criteria would have to 
demonstrate that the devices were 
effective on tanks and flatbeds, as well 
as vans. 

In addition to the TTI test results, Mr. 
Claude Travis provided an anecdotal 
account of the effectiveness of the Jeco 
fender on highways. However, no data 
were submitted for the Jeco fender on 
highways, nor do the available data 
show that the testing took into account 
possible wind and rain conditions. Thus, 
the agency must conclude that the Jeco 
fender has not been demonstrated to - 
satisfy the statutory criteria. 


Other Comments 


The Insurance Institute for Highway 
Safety (IIHS) stated that “the research 
needed to assess the efficacy of spray 
suppression is incomplete and 
terminating the rulemaking at this time 
would be premature.” ITHS complained 
that NHTSA had not conducted full field 
evaluations of trucks equipped with the 
devices required by the British standard 
or of the drop-bottom trailers used by 
United Parcel Services. 

The comment that it is premature for. 
the agency to terminate rulemaking on 
splash and spray reflects a possible 
misunderstanding of the statutory 
amendment to section 414 of the STAA. 
That amendment requires NHTSA to 
take a final action under that statutory 
provision not later than April 2, 1988. 
The agency must either: 


a. Issue a final rule establishing 
minimum standards for the performance 
of splash and spray devices by April 2, 
1988, and require the installation of such 
devices on all new truck tractors, 
semitrailers, and trailers manufactured 
on or after April 2, 1989; or 

b. Terminate rulemaking not later than 
April 2, 1988, based on a determination 
that there is no available technology 
that has been demonstrated to 
significantly reduce splash and spray 
and significantly improve visibility, 
based on testing on highways, at test 
facilities, and in laboratories that takes 
into account possible wind and rain 
conditions. Thus, the ITHS suggestion 
that the rulemaking remain open after 
April 2, 1988, to allow the completion of 
further research, cannot be considered, 
because it is beyond the agency’s 
authority. 

NHTSA’'s obligations under section 
414 of the STAA are ended by this 
determination that no technology has 
been demonstrated to be effective under 
the conditions set forth in section 414. 
Based on some of the comments and 
presentations at the public meetings, the 
agency believes there may be some 
misunderstanding about the scope of 
this determination. Accordingly, NHTSA 
would like to emphasize the following 
points. 

First, this is not a determination that 
current levels of splash and spray from 
these vehicles are desirable or are 
acceptable. Congress itself determined 
in enacting section 414 in 1982 that the _ 
splash and spray from heavy trucks is 
neither desirable or acceptable. Further, 
surveys have shown that motorists 
consider heavy truck splash and spray 
to be a problem. In addition, the 
International Brotherhood of Teamsters, 
speaking on behalf of its members, has 
made clear in its comments on this 
rulemaking that heavy truck drivers 
consider splash and spray to be a 
problem. NHTSA is not concluding that 
current levels of splash and spray are 
desirable or acceptable. The law 
requires NHTSA to determine if any 
existing means of addressing the 
problem of heavy truck splash and spray 
has been demonstrated to be effective 
under realistic conditions. The fact that 
no means of addressing this problem 
has been demonstrated to be effective 
should not be misinterpreted as an 
agency determination that splash and 
spray from heavy trucks does not 
present visibility problems. 

Second, NHTSA is not saying that it 
can never be shown that any means of 
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reducing splash and spray is effective. 
The agency notes that several 
commenters to this rulemaking believe 
that the spray suppression devices they 
have developed will be effective at 
reducing splash and spray. NHTSA has 
not determined that these commenters 
are wrong. Instead, the agency has 
reviewed all available data for every 
technology for reducing splash and 
spray that we know of, and determined 
that testing to date has not 
demonstrated that any technology can 
significantly reduce splash and spray 
and significantly improve visibility, 
under the conditions set forth in the law. 
With further development, research, and 
testing, it is possible that a product 
could be demonstrated to be effective at 
reducing splash and spray under 
realistic conditions. 

Third, and finally, termination of 
rulemaking under the STAA does not 
end all possible actions by NHTSA to 
address splash and spray. The agency’s 
authority under the STAA expires with 
this determination, but the agency has 
ample authority under the National 
Traffic and Motor Vehicle Safety Act to 
propose a regulation addressing the 
question of heavy truck splash and 
spray. The agency will monitor the area 
of heavy truck splash and spray, and the 
future testing and development of 
devices to reduce splash and spray. 
NHTSA would like to note that, just as 
is the case under the STAA, some 
technology for reducing splash and 
spray will have to be demonstrated to 
be effective before NHTSA could 
exercise its authority under the Safety 
Act. 
Determination 

After reviewing all available data on 
the effectiveness of every technology for 
reducing splash and spray known to the 
agency, NHTSA has determined that no 
available technology has been 
demonstrated to significantly reduce 
splash and spray from truck tractors, 
semitrailers, and trailers, and 
significantly improve visibility of drivers, 
during testing took into account possible 
wind and rain conditions. Thus, 
according to the express requirements of 
section 414 of the STAA, this rulemaking 
action must be, and hereby is, 
terminated. 

Issued on May 20, 1988. 

Diane K. Steed, 

Administrator. 

[FR Doc. 88-11683 Filed 5-20-88; 1:09 pm] 
BILLING CODE 4910-59-M 
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Notices 


This section of the FEDERAL REGISTER 
contains documents other than rules or 
proposed rules that are applicable to the 
public. Notices of hearings and 
investigations, committee meetings, agency 
decisions and rulings, delegations of 
authority, filing of petitions and 
applications and agency statements of 
organization and functions are examples 
of documents appearing in this section. 


DEPARTMENT OF AGRICULTURE 


Forms Under Review by Office of 
Management and Budget 


May 20, 1988. 


The Department of Agriculture has 
submitted to OMB for review the 
following proposals for the collection of 
information under the provisions of the 
Paperwork Reduction Act (44 U.S.C. 
Chapter 35) since the last list was 
published. This list is grouped into new 
proposals, revisions, extensions, or 
reinstatements. Each entry contains the 
following information: 

(1) Agency proposing the information 
collection; (2) Title of the information 
collection; (3) Form number(s), if 
applicable; (4) How often the 
information is requested; (5) Who will 
be required or asked to report; (6) An 
estimate of the number of responses; (7) 
An estimate of the total number of hours 
needed to provide the information; (8) 
An indication of whether section 3504(h) 
of Pub. L. 96-511 applies; (9) Name and 
telephone number of the agency contact 
person. 

Questions about the items in the 
listing should be directed to the agency 
person named at the end of each entry. 
Copies of the proposed forms and 
supporting documents may be obtained 

rom: 
Department Clearance Officer, USDA, 

OIRM, Room 404-W Admin. Bldg., 

Washington, DC 20250 (202) 447-2118. 


Comments on any of the items listed 
should be submitted directly to: 

Office of Information and Regulatory 
Affairs, Office of Management and 
Budget, Washington, DC 20503, Attn: 
Desk Officer for USDA. 

If you anticipate commenting on a 
submission but find that preparation 
time will prevent you from doing so 
gomeiiy. you should advise the OMB 

esk Officer of your intent as early as 


possible. 


Extension 


e Animal and Plant Health Inspection 
Service 

7 CFR Part 353, Phytosanitary Export 
Certification 

PPQ Forms 572, 577 and 579 

On occasion 

Individuals or households; State or local 
governments; Farms; Businesses or 
other for-profit; Federal agencies or 
employees; Non-profit institutions; 
Small businesses or organizations; 
77,500 responses; 63, 750 hours; not 
applicable under 3504(h) 

Leonard M. Crawford (301) 436-8537 


¢ Animal and Plant Health Inspection 
Service 

Request for Reimbursable Overtime 
Services 

PPQ Form 192 

On occasion 

Individuals or households; Businesses or 
other for-profit; Non-profit 
institutions; 2000 responses; 166 hours; 
not applicable under 3504(h) 

Chery] Jenkins (301) 436-8548 

¢ Departmental Administration 

Solicitation/Award/Administration of 
Contracts for Procuring Goods and 

Services 

On occasion 

Individuals or households; State or local 
governments; Businesses or other for- 
profit; Non-profit institutions; Small 
businesses or organizations; 638,800 
responses; 129,000 hours; not 
applicable under 3504(h) 

Larry Schereier (202) 447-8924 

Revision 

¢ Animal and Plant Health Inspection 
Service 

9 CFR Part 166, Swine Health Protection 

Forms VS 13-15, 13-16, 13-17 

Recordkeeping; On occasion 

Farms; Small businesses or 
organizations; 724 responses; 178 
hours; not applicable under 3504(h) 

D.F. Schwindaman (301) 436-8438 


New 


¢ Foreign Agricultural Service 

Targeted Export Assistance Program for 
Fiscal Year 1989 

Recordkeeping; Monthly; Quarterly; 
Annually 

State of local governments; Businesses 
or other for-profit; Non-profit 
institutions; 1200 responses; 192,000 
hours; not applicable under 3504(h) 


Federal Register 
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Richard E. Passig (202) 447-4327 
Donald E. Hulcher, 

Acting Departmental Clearance Officer. 
[FR Doc. 88-11763 Filed 5-24-88; 8:45 am] 
BILLING CODE 3410-01-M 


Office of International Cooperation 
and Development 


USDA Agribusiness Promotion 
Council; Meeting 


Notice is hereby given that the USDA 
Agribusiness Promotion Council, 
advisory committee to the Secretary of 
Agriculture on the Caribbean Basin 
Initiative, will meet from 8:00 a.m. to 
5:00 p.m. on Monday, June 27, 1988. The 
meeting will be held in Rm. 104-A 
Administration Building, U.S. 
Department of Agriculture. The agenda 
for the meeting includes: Report on last 
year’s activities, discussion of issues of 
concern to the entire Council, and - 
recommendations on the future direction 
of the program and specific projects. The 
meeting is open to the public. 

Comments may be submitted to Dr. 
Joan S. Wallace, Administrator, Office 
of International Cooperation and 
Development, until noon on June 23, 
1988, Further information may be 
obtained by calling the Private Sector 
Relations Division, Office of 
International Cooperation and 
Development, (202) 653-7873. Signed at 
Washington, DC on May 19, 1988. 

Joan S. Wallace, 

Administrator, Office of International 
Cooperation and Development. 

[FR Doc. 88-11764 Filed 5-24-88; 8:45 am] 


BILLING CODE 3410-43-M 


Animal and Plant Health Inspection 
Service 


[Docket No. 88-093] 


Availability of Environmental 
Assessment and Finding of No 
Significant Impact for 1988 Spring- 
Summer Boll Weevil Suppression 
Program in Alabama, Florida, Georgia, 
and South Carolina 


AGENCY: Animal and Plant Health 
Inspection Service, USDA. 


ACTION: Notice. 


SUMMARY: This document provides 
notice that an environmental 


BEST COPY AVAILABLE 
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assessment and finding of no significant 
impact have been prepared by the 
Animal and Plant Health Inspection 
Service relative to the 1988 Spring- 
Summer Boll Weevil Suppression 
Program in Alabama, Florida, Georgia, 
and South Carolina. Based on this 
finding of no significant impact, the 
Animal and Plant Health Inspection 
Service has determined that an 
environmental impact statement need 
not be prepared. 

ADDRESS: Copies of the environment 
assessment and finding of no significant 
impact are available for public 
inspection between the hours of 8:00 
a.m. and 4:30 p.m., Monday through 
Friday, except holidays, Animal and 
Plant Health Inspection Service, U.S. 
Department of Agriculture, Room 1141, 
South Agricultural Building, 14th and 
Independence Ave., S.W., Washington, 
DC 20250. 

FOR FURTHER INFORMATION CONTACT: 
Robert Pizel, Chief Staff Officer, 
Program Planning and Development 
Staff, Plant Protection and Quarantine, 
Animal and Plant Health Inspection 
Service, U.S. Department of Agriculture, 
Room 643, Federal Building, 6505 
Belcrest Road, Hyattsville, MD 20782, 
(301) 436-5235. 

SUPPLEMENTARY INFORMATION: 


Background 


The boll weevil was introduced in 
1892 near Brownsville, Texas. From that 
point of introduction the weevil spread 
quickly, and by 1922, it had completely 
infested a region known since then as 
the Boll Weevil belt. This area includes 
all or parts of 13 States extending from 
California to Virginia, and involves 
nearly 11 million acres of cotton. 

As the boll weevil spread eastward 
and westward from its point of origin, it 
has caused more damage than any other 
cotton pest. It is currently the most 
important agricultural pest in the United 
States, responsible for more than $300 
million in annual losses and control 
costs for cotton. The damage caused by 
the boll weevil and other pests has been 
estimated to be 7 to 20 percent of the 
U.S. crop. Growers expend about $200 
million annually for chemical 
insecticides and applications. 

In infested areas, economic losses 
from boll weevil infestations can be 
prevented only by intensive use of 
chemicals. Frequently, these chemicals 
must be applied repeatedly throughout 
the growing season to control weevils 
and any resulting secondary pests. 
Within the proposed program area, the 
boll weevil may be indirectly 
responsible for much of the damage 
caused by the bollworm, the tobacco 


budworm, and spider mites, because 
insecticides used to control the boll 
weevil destroy many of the natural 
enemies of these species. This, in turn, 
often results in higher crop losses and 
even more intensive use of insecticides 
to protect the crop from these pests. This 
boll weevil cycle results in very few 
options for using pest management 
control strategies against other pests. 

In the past, APHIS has employed an 
Integrated Pest Management strategy for 
the eradication of boll weevil 
infestations that has resulted in a 
dramatic decrease in pesticide usage. 
An example of the effect boll weevil 
eradication has upon pesticide usage in 
cotton production areas is well 
demonstrated by the results seen in the 
Boll Weevil Eradication Trial 
implemented in northeastern North 
Carolina and southeastern Virginia in 
1978 through 1982. 

In 1978, the U.S. Department of 
Agriculture (USDA) began a Trial Boll 
Weevil Eradication Program on 
approximately 14,000 acres of cotton in 
northeastern North Carolina and 
southeastern Virginia. The purpose of 
this trial was to determine if the 
technical and operational requirements 
for eradication could be executed 
successfully in a large-scale program. 
When the trial was completed in 1980, 
cotton acreage had increased from 
14,000 to 34,000 acres in the program 
area. The population suppression 
technology used in the trial program 
involved the integration of chemical, 


biological, and cultural control measures © 


in a precisely timed program. The 
biological control measures included, 
among other techniques, field testing 
sterile weevil technology. 

The trial program was considered a 
success. With concurrent conservative 
use of insecticides and apparently 
increasing populations of natural 
enemies of bollworms and budworms, 
the eradication of a well established 
boll weevil population was 
demonstrated to be a biological as well 
as a technical success. In 1983, the 
program was expanded to include the 
lower half of North Carolina and all of 
South Carolina. This expanded program 
was completed at the end of the 1986 
season, and involved approximately 
145,000 additional acres of cotton. In the 
first year, the trial program involved 
controlling other cotton insect pests as 
well as the boll weevil. In the expanded 
1983-1986 program, however, the 
Department applied control measures 
only against the boll weevil. 

The USDA is committed to support 
the cotton grower’s efforts in eradicating 
the boll weevil from the cotton belt. The 
1988 Spring-Summer Boll Weevil 
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Suppression Program is designed to 
maintain areas of boll weevil 
eradication in Virginia, North Carolina, 
and South Carolina, and suppress 1988 
Spring-Summer boll weevil populations 
in support of eradication efforts in 
Alabama, Florida, Georgia. and South 
Carolina. 

The following alternatives were 
considered in selecting the 
recommended course of action: 


1. No Action Alternative 


The no action alternative would 
involve no Federally sponscred program 
control activity in the designated 
prograrh area. This approach would 
result in the need for growers, or other 
non-Federal organizations to plan, 
organize, and implement their own 
controls for the boll weevil. 


2. Sterile Insect Technique Alternative 


With this alternative, boll weevils are 
reared in a laboratory, subjected to 
sterilizing radiation, and then aerially 
released into the program area. The 
sterile weevils then mate with the wild 
boll weevils and the eggs produced are 
nonviable. 


3. Cultural Alternative 


Cultural control of the boll weevil 
involves managing the cotton crop in a 
way that reduces or eliminates the food 
and reproduction habitat of the pest. 
Legally mandated stalk destruction 
(plowdown or shredding}, early planting 
dates, and cotton varietal selection by 
growers are the primary cultural 
alternatives considered in this 
assessment. Growers are also 
encouraged to avoid planting cotton in 
areas which are difficult to treat by 
aerial application. 


4, Chemical Alternative 


The chemical alternatives considered 
are any of three primary program 
insecticides registered by the 
Environmental Protection Agency for 
use on cotton: azinphos-methyl, 
diflubenzuron, or malathion. Another 
pesticide, Propoxur, is used in boll 
weevil traps for survey and control 
purposes, 


5. Integrated Pest Management (IPM) 
Alternative 


The IPM alternative is the selection, 
integration, and implementation of pest 
control tactics in a systematic approach 
on the basis of anticipated ecological, 
economic, and sociological 
consequences. Here, IPM would allow 
any of the previously described 
techniques {no action, sterile insect, 
cultural, and chemical) to be selected 

- 
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singly or in combination for boll weevil 
control. Several factors considered 
would be-ecological (the impact on 
nontarget organisms and the 
environment), economic (the cost and 
the cost effectiveness of various 
methods in the short and long term), and 
sociological (the acceptability of various 
IPM methods to cooperators, or the 
potential effects on land use). 

APHIS has selected alternative 5 
because this alternative will provide 
appropriate integration of control 
strategies in a systems approach, and 
will afford the best combination of 
environmental protection and program 
efficacy. 

The facts supporting APHIS’ finding of 
no significant impact are summarized 
below and contained in the 
environmental assessment. 

The very nature of the 1988 Spring- 
Summer Boll Weevil Suppression 
Program (controlled treatment of cotton 
monocultures only) greatly reduces 
potential environmental effects, and 
when coupled with well-planned 
program safeguards or mitigative 
procedures, results in an 
environmentally sound, effective 
program. Program data, research, and 
careful evaluation indicate that all 
potential environmental effects have 
been identified. It is concluded that 
there will be no significant primary or 
secondary effects on the environment, 
and that negligible long term negative 
effects might be expected as a 
consequence of the program. Cumulative 
effects have been considered, and it is 
anticipated that the program will have 
beneficial effects on the environment 
through the coordinated and planned 
reduction of current pesticide use. 

Standard program mitigation protects 
human beings and the quality of the 
human environment by: (1) Ensuring that 
humans will not come into contact with 
program pesticide, (2) containment of 
pesticide during mixing, loading, and 
storage, and (3) cholinesterase testing of 
program personnel. Wildlife and other 
species of concern are protected from 
significant environmental risks by 
program design, species habitat 
selectivity, and standard mitigation as 
described in the environmental 
assessment. Reduced pesticide usage 
will further protect the beneficial insect 
complex, enabling beneficial insects to 
become increasingly important in 
control of cotton pests which remain 
after boll weevils have been eradicated. 

After considering the cumulative 
effects of implementing the selected 
alternative, APHIS has concluded there 
will be no primary or secondary effects 
on the human environment as a result of 


the program, and that any long-term 
negative effects will be negligible. 

APHIS has evaluated the uniqueness 
or rareness.of resources being affected 
and concluded that the selected 
alternative is not likely to have an 
adverse effect on the existence of any 
endangered or threatened species or 
their associated habitats. 

The environmental assessment and 
finding of no significant impact have 
been prepared in accordance with: (1) 
The National Environmental Policy Act 
of 1969 (NEPA), as amended (42 U.S.C. 
4321 et seq.), (2) the Council on 
Environmental Quality’s National 
Environmental Policy Act Regulations 
(40 CFR Parts 1500 through 1508); (3) 
USDA regulations implementing NEPA 
(7 CFR Part 1b); and (4) APHIS 
Guidelines Concerning the 
Implementation of NEPA Procedures (44 
FR 50381-50384 and 44 FR 51272-51274). 


Done at Washington, DC, this 18th day of 
May 1988. 


Larry B. Slagle, 
Acting Administrator, Animal and Plant 
Health Inspection Service. 


[FR Doc. 88-11766 Filed 5-24-88; 8:45 am] 
BILLING CODE 3410-34-M 


Forest Service 


Mono Basin National Forest Scenic 
Area Minor Boundary Revisions 


ACTION: Notice of boundary revisions. 
AGENCY: Forest Service, USDA. 


SUMMARY: The Secretary of Agriculture 


has approved minor boundary revisions 
for the Mono Basin National Forest 
Scenic Area which was established by 
sec. 301 of the California Wilderness 
Act of 1984 (98 Stat. 1632). On 
September 11, 1986, at 51 FR 32344, the 
Forest Service gave notice of six minor 
revisions in the boundary of the Scenic 
Area. Changes in the proposal have 
been made based on comments received 
from the public. 

EFFECTIVE DATE: By order of the 
Secretary, these boundary revisions 
shall be effective July 25, 1988. 


FOR FURTHER INFORMATION CONTACT: 
Kenneth R. Johnson, Lands Specialist, 
USDA, Forest Service, P.O. Box 96090, 
Washington, DC 20090-6090, (703) 235- 
2406 or John Ruopp, Recreation Staff 
Officer, Inyo National Forest, 873 N. 
Main, Bishop, California, (619) 873-5841. 
SUPPLEMENTARY INFORMATION: In 
accordance with the provisions of the 
California Wilderness Act of 1984 (98 
Stat. 1632) establishing the Mono Basin 
National Forest Scenic Area, the 
Secretary of Agriculture has approved 


four (4) minor revisions to the boundary 
of the Scenic Area as it was originally 
shown on a map dated June 1983. The 
proposed revisions were reviewed and 
adopted by the Scenic Area Advisory 
Board and published in the Federal 
Register on September 11, 1986. Affected 
landowners were notified by mail. 
Comments on the proposed revisions 
were requested. Three responses were 
received. 


Summary of Key Public Comments and 
Agency Responses 


Proposed Revision 1 


The proposal was to delete 53 acres of 
private and public land adjacent to the 
boundary from the Scenic Area. The 
excluded private land was subdivided 
prior to the establishment of the Scenic 
Area and private residences have been 
constructed. The entire excluded parcel 
is not part of the Scenic Area viewshed 
and will clarify the boundary. No 
comments were received. This boundary 
revision was, therefore, adopted without 
change. 


Proposed Revision 2 


This proposed revision included 
private land with the concurrence of the 
landowner. It is a logical extension of 
the boundary and includes land 
important to maintaining visual values 
of the Scenic Area. This parcel is 
located between a major travel route 
and the shores of Mono Lake, is highly 
visible from throughout the Scenic Area 
and has the potential for subdivision if it 
is not included. It would add 
approximately 160 acres to the Scenic 
Area. 

Comment: The landowner involved in 
Proposed Revision 2 of September 11, 
1986, withdrew support for inclusion 
following publication of the Notice of 
Proposed Boundary Revisions. 

Response: This parcel was outside the 
original boundary but is important to the 
maintenance of visual values within the 
Scenic Area, since it is located between 
a main travel way and the shores of 
Mono Lake. This parcel has potential for 
subdivision and consequent 
construction of private residences. With 
the original landowner’s concurrence, 
the Forest Service recommended that 
the parcel be added as a important 
extension of the Scenic Area. 
Ownership of the property changed after 
the owner withdrew support. The new 
owner concurs not only in the original 
recommendation that the parcel be 
included within the Scenic Area, but 
also concurs in the inclusion of an 
additional 77 acres adjacent to the 160 
acres, and in the same ownership. These 
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lands were purchased specifically for 
exchange for other National Forest 
System lands within the Inyo National 
Forest. Therefore, the final boundary 
revision includes not only the 160 acres 
originally proposd for inclusion but the 
additional 77 acres proposed by the 
landowner. 


Proposed Revision 3 


This proposal sought to clarify the 
description of portions of the eastern 
boundary of the Scenic Area as 
originally shown. The original boundary 
follows a sandy, four-wheel drive trail 
that is inaccurately shown on maps. 
This road also has a tendency to change 
location depending on weather factors. 
The new boundary will be a fixed 
location, easily marked and shown on 
maps. The included lands are currently 
public lands administered by the Bureau 
of Land Management. No comments 
were received on this proposal and the 
final boundary revision is identical to 
that proposed. These lands will become 
National Forest System lands effective 
with the boundary revision. This 
inclusion adds approximately 981 acres 
to the Scenic Area. 


Proposed Revision 4 


The proposed revision was to exclude 
0.4 acre of private land from the Scenic 
Area. The property was improved with a 
cabin after the Scenic Area was 
established. Because this proposed 
revision would exclude a small area 
south of Pole Line Road permitting 
uncontrolled development potentially _ 
detrimental to the integrity of the Scenic 
Area, the proposed revision will not be 
pursued at this time. Rather, the 
situation which caused the boundary 
revision proposal will be resolved 
through application of the “Private 
Property Development Guidelines” 
adopted for the Scenic Area. 


Proposed Revision 5 


The proposed revision was at the 
request of the landowner, the Boy 
Scouts of America. Deletion of about 238 
acres would allow feasible 
development. Boundary revision would 
not be detrimental to the integrity of the 
Scenic Area. The proposed revision will 
not be pursued at this time because the 
involved landowner has indicated a 
desire to sell the property and is 
currently seeking a buyer. The need for 
the boundary revision may no longer 
exist cependent on the needs of the new 
owner. The boundary revision may be 
resubmitted at a later time as the need is 
clarified. 


Proposed Revision 6 


The revision is necessary to include 
the location of the proposed Mono Basin 
National Forest Scenic Area Visitor 
Center, authorized by the Act. The land 
is owned by the City of Los Angeles, 
Department of Water arid Power (DWP). 
A land exchange involving other 
National Forest lands is in progress 
whereby the land in question will be 
added to the National Forest System. 
The DWP has agreed to the boundary 
revision. The inclusion adds 
approximately 104 acres to the Scenic 
Area. No comments were received, so 
the boundary is revised as proposed. 


Additional Comments 


In addition to comments on the 
proposed revisions, the Forest Service 
received individual requests to remove 
two parcels of private land from the 
Scenic Area, as well as mining claims 
adjacent to one private land parcel. 
These parcels were not identified for 
removal in the September 11, 1986, 
proposal. 

The first parcel is 320 acres of private 
land and adjacent mining claims located 
on National Forest lands. It lies one half 
mile inside the current boundary with no 
portion of it adjacent to the boundary. 
This parcel will not be excluded since 
exclusion of interior parcels is contrary 
to the intent of the Scenic Area statute 
and would be detrimental to the 
integrity of the Scenic Area. The Scenic 
Area Advisory Board concurs. 

The second parcel is adjacent to the 
boundary and is 133 acres. This parcel 
consists of rolling to steep terrain. Mill 
Creek flows through the parcel. The 
respondent suggested the Forest Service 
retain a portion of the parcel within the 
Scenic Area and exclude the remainder. 
Much of the parcel that the respondent 
proposes for exclusion is highly visible 
from other parts of the Scenic Area. 
Exclusion would be detrimental to the 
visual value of the Scenic Area as 
exclusion would allow subdivision and 
subsequent use of the land not guided 
by the provisions of the Private Land 
Guidelines adopted for the Scenic Area. 
Accordingly, this parcel willnotbe ~ 
excluded. The Advisory Board concurs. 


Summary 

These actions are of limited 
magnitude as most of the included lands 
are public lands. The boundary changes 
will include lands that will benefit and 
protect the resources and scenic values 
of the Scenic Area and will clarify the 
boundary location. The private lands 
(Revision 2) are added with the 
concurrence of the landowner who is 
actively pursuing a land exchange for 
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comparable National Forest System 
lands within the Inyo National Forest. 
The net effect is to add approximately 
940 acres of public lands, 104 acres of 
City of Los Angeles lands, and 225 acres 
of private lands. Based upon an 
environmental assessment, it has been 
found that these proposed changes will 
not have a significant impact on the 
quality of the human environment. 
Therefore, a detailed statement pursuant 
to section 102(2)(c) of the National 
Environmental Policy Act of 1969 (42 
U.S.C. 4332(2)(c) is not required (40 CFR 
1501.4). 

In addition to publication in the 
Federal Register, notice of minor 
boundary revisions has-been submitted 
to the Committee on Interior and Insular 
Affairs of the United States House of 
Representatives and the Committee on 
Energy and Natural Resources of the 
United States Senate, as required in the 
Act. Maps showing the revisions are 
available at the Office of the Forest 
Supervisor, Inyo National Forest, 873 N. 
Main, Bishop, California, and at the 
office of the District Ranger, Mono Lake 
Ranger District, Lee Vining, California. 

Having considered the comments 
received, the Forest Service revised its 
recommendations to the Secretary who 
has approved the final revisions. A copy 
of the Secretary's order which includes 
the legal description of the boundary 
changes appears at the end of this 
notice. 

George M. Leonard, 
Associate Chief. 


Date: May 19, 1988. 


Revision of Boundaries of the Mono 
Basin National Forest Scenic Area, Inyo 
National Forest, California 


Pursuant to the authority granted to 
the Secretary of Agriculture by Section 
301 of the California Wilderness Act of 
1984 (16 U.S.C. 543), [hereby approve 
the following minor boundary revisions 
for the Mono Basin National Forest 
Scenic Area which are depicted on 
maps on file at the office of the Forest 
Supervisor, Inyo National Forest, 873 N. 
Main, Bishop, California, and at the 
office of the District Ranger, Mono Lake 
Ranger District, Lee Vining, California. 


All Descriptions Are for the Mount 
Diablo Base Meridian 


Revision 1 
T2N R25E 

Sec 13—NE%NE%,; that portion of the 
NW ‘NE% lying south of the 
northernmost edge of the right-of-way 
for the Lundy Lake Road (right-of-way S 


038388, 200 feet from centerline on 
public lands); SE4NE%; SW'%4NE%, 
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except that portion of Lot 12 as shown 
on the Final Parcel Map numbered 34-3 
and as recorded beginning on page 57 of 
Parcel Maps Book No. 2, County of 
Mono, and as shown on Exhibit C dated 
August 20, 1986, on file at the Forest 
Supervisor Office, 873 N. Main, Bishop, 
CA, and at the District Ranger Office, 
Lee Vining, CA; that portion of the 
NE%“NW % lying south of the northern 
most edge of the right-of-way for the 
Lundy Lake Road and lying east of the 
easterly line of Lot 12 (said line having a 
bearing of N 26 degrees, 13 minutes, 9 
seconds W as recorded above); 
SEYNW%, except Lots 9, 10, 11, 12 of 
Parcel 34-3 as recorded above and as 
shown on Exhibit C; SE%; SW%, except 
Lots 5, 6,7, 8 of Parcel 34-3 as recorded 
above and shown on Exhibit C. 


Revision 2 


T2N R26E 


Sec 7—That portion of the $%S% 
SW%. lying south of the southerly survey 
line for the Mono City Subdivision as 
recorded in Mono County Record of 
Maps, Volume 2, pages 121a and 121b, 
and as further shown on Exhibit D, 
dated February 9, 1987, on file at the 
Forest Supervisor Office, 873 N. Main, 
Bishop, CA, and at the District Ranger 
Office, Lee Vining, CA, and that portion 
lying west of the western most edge of 
right-of-way S 055645; that portion of the 
SW %“4SE% lying south of the southerly 
survey line for the Mono City 
subdivision as recorded as above. 

Sec 18—all, except that portion lying 
north of the southerly survey line for the 
Mono City subdivision as recorded in 
Mono County Record of Maps, Volume 
2, pages 121a and 121b, and further 
excepting those parcels identified as 
assessors parcel numbers 1 and 2.as 
shown on Mono County Assessors Map 
Book 19, page 15 (10/82), all as shown 
on Appendix D, dated February 9, 1987. 


Revision 3 
T3N R28E 

Sec 19—W %E; W*% partly 

unsurveyed. 

Sec 30—all 

Sec 31—all 

Sec 32—W “NW %; SW%. 

T3N R27E 

Sec 13—that portion lying south of the 
northernmost edge of right-of-way S 
038388 (California State Highway 167, ~ 
200’ from centerline). 

Sec 23—that portion lying south of the 
northernmost edge of right-of-way S 
038388 (California State Highway 167, 
200’ from centerline) 

Sec 24—that portion lying south of the 
northernmost edge of right-of-way S 


038388 (California State Highway 167, 
200’ from centerline} 

Revision 4 

TiN R26E 

Section 8—That portion of the NE% 
lying east of the western most edge of 
right-of-way S 030385 (US Highway 395) 
and lying north of the extended 
northerly property line of the Lee Vining 
High School site as described below and 
as shown on Exhibit B. 

Section 9—NE“%NW %4; NWY4%NW% 
except that portion occupied by the Lee 
Vining High School as shown on the 
Record of Survey filed in Mono County 
Book 6 of maps, page 51; that portion of 
SW%NW% lying north of the Lee 
Vining High School site as described 
above, all as shown on Exhibit B, dated 
April 24, 1986, on file at the Forest 
Supervisor Office, 873 N. Main, Bishop, 
CA and at the District Ranger Office, 
Lee Vining, CA. 

The net effect is to add approximately 
940 acres of public lands, 104 acres of 
City of Los Angeles lands, and 225 acres 
of private lands. 

These revisions shall become effective 60 
days from the date notice is published in the 
Federal Register. 

Richard E. Lyng, 
Secretary of Agriculture. 
Date: April 27, 1988. 


{FR Doc. 88-11762 Filed 5-24-88; 8:45 am] 
BILLING CODE 3410-11-M 


Mt. Hood Meadows Ski Area (1989); 
Notice of intent 


AGENCY: Forest Service, USDA. 
ACTION: Notice of intent to prepare an 
environmental impact statement. 


SUMMARY: The Forest Service, with 
assistance from the Firm of Cogan, 
Sharpe, Cogan (Portland, OR), will 
prepare an environmental impact 
statement (EIS) for a proposal to expand 


‘the Mt. Hood Meadows Ski Area on the 


Hood River Ranger District, Mt. Hood 
National Forest, Hood River County, 
Oregon. The agency invites written 
comments and suggestions on the scope 
of the analysis. In addition, the agency 
gives notice of the full environmental 
analysis and decision-making process 
that will occur on the proposal so that 
interested and effected people are 
aware of how they may participate and 
contribute to the final decision. 

Date: Comments concerning the scope 
of the analysis must be received by July 
1, 1988. 

ADDRESSES: Sub:::it written comments 
and suggestions concerning the scope of 
the analysis to David G. Mohla, Forest 
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Supervisor, Mt. Hood National Forest, 
2955 N.W. Division St., Gresham, 
Oregon 97030. 


FOR FURTHER INFORMATION CONTACT: 
Direct questions about the proposed 
action and EIS to Doug Gochnour, Ski 
Area Planner, Mt. Hood National Forest, 
phone (503-666-0708) and Charles 
Parker, District Ranger, Hood River 
Ranger District, Mt. Hood National 
Forest, 6780 Highway 35, Mt. Hood- 
Parkdale, Oregon 97041, phone (503-666- 
0701). 


SUPPLEMENTARY INFORMATION: A Final 
Environmental Statement (FES) was 
prepared for the Mt. Hood Meadows Ski 
Area in 1978. The area operator, Mt. 
Hood Meadows Oregon, Ltd., has now 
proposed additional development 
beyond the scope of the original 1978 
FES. A new EIS will be written to 
replace the original FES and evaluate 
the new development proposals. 

In preparing the EIS, the Forest 
Service will identify and consider a 
range of alternatives for this site. One 
alternative will consider no additional 
development (No Action). A range of 
alternatives will be developed and 
examined to deal with the significant 
issues developed during the scoping 
process. Alternatives will consider 
development designs with capacities 
ranging from 8,600 to 17,500 skiers at one 
time. Alternative locations for uphill 
facilities, ski runs, boundary expansion, 
over-night housing and other support 
facilities will also be considered. 

David G. Mohla, Forest Supervisor, 
Mt. Hood National Forest, Gresham, 
Oregon, is the responsible official. 

Public participation will be especially 
important at several points during the 
analysis. The first point is during the 
scoping process (40 CFR 1501.7). The 
Forest Service will be seeking 
information, comments, and assistance 
from Federal, State, and local agencies, 
and other individuals or organizations 
who may be interested in or affected by 
the proposed action. This information 
will be used in preparation of the draft 
environmental impact statement (DEIS). 
The scoping process includes: 

1. Identifying potential issues. 

2. Identifying issues to be analyzed in 
depth. 

3. Eliminating insignificant issues or 
those which have been covered by a 
relevant previous environmental 
process. 

4. Exploring additional alternatives. 

5. Identifying potential environmental 
effects of the proposed action and 
alternatives {i.e. direct, indirect, and 
cumulative effects and connected 
actions). 
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6. Determining potential cooperating 
agencies and task assignments. 

The U.S. Army Corps of Engineers and 
the Oregon Department of 
Transportation (ODOT) will be invited 
to participate as Cooperating Agencies. 
The Corps of Engineers has permit 
authority over any potentially impacted 
wetland areas. ODOT has expressed an 
interest in any potential impacts to State 
Highways 26 and 35. 

Public meetings will be held in the 
Gresham and Hood River, Oregon areas. 
Notice of meeting dates and locations 
will.be published in local newspapers 
and a newsletter and posted in public 
buildings well in advance of the © 
meetings. 

The draft ‘environmental impact 
statement is expected to be filed with 
the Environmental Protection Agency 
(EPA) and to be available for public 
review by October 1988. At that time 
copies of the DEIS will be distributed to 
interested and affected agencies, 
organizations and members of the public 
for their review and comment. EPA will 
publish a notice of availability of the 
draft EIS in the Federal Register. 

The comment period on the draft EIS 
will be 45 days from the date the EPA 
notice appears in the Federal Register. It 
is very important that those interested.in 
the management of the Mt. Hood 
Meadows Ski Area participate at that 
time. 

To be the most helpful, comments on 
the draft EIS should be as specific as 
possible and may address the adequacy 
of the statement or the merits of the 
alternatives discussed (see The Council 
on Environmental Quality Regulations 
for implementing the procedural 
provisions of the National 
Environmental Policy Act at 40 CFR 
1503.3). In addition, Federal court 
decisions have established that 
reviewers of draft EIS's must structure 
their participation in the environmental 
reviews of the proposal so that it is 
meaningful and alerts an agency to the 
reviewers’ position and contentions, 
Vermont Yankee Nuclear Power Corp. 

v. NRDC, 435 U.S. 519,553 (1978), and 
that environmental objections that could 
have been raised at the draft stage may 
be waived if not raised until after 
completion of the final EIS. Wisconsin 
Heritages, Inc. v. Harris, 490 F. Supp. 
1334, 1338 (E.D. Wis. 1980). The reason 
for this is to ensure that substantive 
comments and objections are made 
available to the Forest Service at a time 
when it can meaningfully consider them 
and respond to them in the final. © 

After the comment period ends on the 
draft EIS, the comments will be 
analyzed and considered by the Forest, : 
Service in preparing the final EIS. The 


final EIS:is scheduled to be completed 
by February 1989. In the final EIS the 
Forest Service is required to respond to 
the comments received (40 CFR 1503.4). 
The responsible official will consider the 
comments, responses, environmental 
laws, regulations, and policies in making 
a decision regarding this proposal. The 
responsible official will document the 
decision and reasons for the decision in 
the Record of Decision. That decision 
will be serge 3 to review under 36 CFR 
211.18. 

Dated: May 13, 1988. 
David G. Mohla, 
Forest Supervisor, : 
[FR Doc, 68-11755 Filed 5-24-88; 8:45 am| 
BILLING CODE 3410-11-M 


DEPARTMENT OF. COMMERCE 
international Trade Administration 


Semiconductor Technical Advisory 
Committee; Closed Meeting 


A meeting of the Semiconductor 
Technical Advisory Committee will be 
held June 15, 1988, at 9:00'a.m., Herbert 
C. Hoover Building, Room 4830, 14th 
Street and Constitution Avenue, NW., 
Washington, DC, The Committee 
advises the Office of Technology and 
Policy Analysis with respect to technical 
questions which affect:the level of 
export controls applicable to 


Semiconductor equipment or technology. 


The Committee will meet only in 
Executive Session to discuss matters 
properly classified under Executive 
Order 12356, dealing with the U.S. and 
COCOM control program and strategic 


. criteria related thereto. 


The Assistant Secretary for 
Administration, with the concurrence of 
the delegate of the General Counsel, 
formally determined on January 10, 1988, 
pursuant to section 10(d) of the Federal 
Advisory Committee Act, as amended, 
that the series of meetings or portions of 
meetings of the Committee and of any 
Subcommittees thereof, dealing with the 
classified materials listed in 5 U.S.C. 
552b{c)(1} shall be exempt from the 
provisions relating to public meetings 
found in section 10{a)(1) and (a)(3), of 
the Federal Advisory Committee Act. 
The remaining series of meetings or 
portions thereof will be open to the 
public. 

A copy of the Notice of Determination 
to close meetings or portions of meetings 


‘of the Committee is available for public 


inspection and ‘copying in the Central 
Reference and Records Inspection 


. Facility, Room 6628, U:S: Department of 


Commerce, Washington, DC. For further 


Federal Register / Vol. 53, No. 101 // Wednesday, May 25, 1988 / Notices — 


information call Ruth D. Fitts at 202- 
377-2583. 

Date: May 19, 1988. 
Betty A. Ferrell, 
Acting Director, Technical Support Staff, 
Office of Technology and Policy Analysis. 
{FR Doc. 88-11707 Filed 5-24-88; 8:45 am] 
BILLING CODE 3510-DT-M 


CONSUMER PRODUCT SAFETY 
COMMISSION es 


Notification of Request for Extension 
of Approval of Information Collection © 
Requirements—Cellulose Insulation -. 
Standard 


AGENCY: Consumer Product Safety 
Commission. 


ACTION: Notice. 


summary: In accordance with 
provisions of the Paperwork Reduction 
Act (44 U.S.C. Chapter 35), the 
Consumer Product Safety Commission 
has submitted to the Office of 
Management and Budget a request for 
extension of approval through May 31, 
1991, of information collection 
requirements in the Amended Interim 
Safety Standard for Cellulose Insulation 
(16 CFR Part 1209). The standard is 
intended to eliminate or reduce 
unreasonable risks of injury associated 


- ‘with flammable or corrosive cellulose 


insulation and prescribes requirements 
for flame resistance and corrosiveness 
of that product. Sale or distribution of 
cellulose insulation which does not 
comply with the requirements of the 
standard violates section 19 of the 
Consumer Product Safety Act (CPSA) 
(15 U.S.C. 2068). Additionally, section 14 
of the CPSA (15 U.S.C. 2063) requires 
manufacturers of cellulose insulation to 
issue certificates of compliance with the 
standard which are based on a 
reasonable testing program. Regulations 
implementing the standard prescribe 
testing and recordkeeping requirements 
for a reasonable testing program to 
support certificates of compliance. 


Addtional Details About the Request for 
Extension of Approval of Information 
Collection Requirements 


Agency Address: Consumer Product 
Safety Commission, Washington, DC 
20207, 

Title of information collection: 
Amended Interim Safety Standard for 
Cellulose Insulation; 16 CFR Part 1209. 

Type of request: Extension of 
approval. « 

Frequency of collection: Varies 
depending upon the individual 
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manufacturer's production and the 


Manufacturers of cellulose insulation. 

Estimated sunber of Se: 
250. 
Estimated average aumber of hours 
per respondent: 25: : 

Comments: Cdaeenitee on this request 
for extension of approval of information 
collection requirements should be 
addreseed to Pamela Barr, Desk Officer, 
Office of Information and Regulatory 
Affairs, Office of Management and 
Budget, Washington, DC 20503; 
telephone (202) 395-7340. Copies of the 
request are available from Franchine 
Shacter, Office of Planning and 
Evaluation, Consumer Product Safety 
Commission, Washington, DC 20207; ° 
telephone (301) 492-6416. tod 

This is not a proposal to which 44 U.S.C. * 
3504(h) is applicable. 

Dated: May 20, 1988. 

Sadye E.Dunn, aK ee ere 
Secretary, Consumer Product Safety ae a 
Commission: tageal 
[FR Doc. 88-11691 Filed 5-24-88; 8 45 amj.: 
BILLING CODE 6985-01-m 


DEPARTMENT OF DEFENSE 


Office of the Secretary 


Base Realignment and Closure 
Commission; Meeting 


ACTION: Notice of Business Meeting and 
Public Hearing. 

SUMMARY: The Defense Secretary’ 8 
Commission on Base Realignment and . 
Closure will hold a business meeting at 
9:00 a.m., June 8, 1988 in the Dirksen 
Senate Office Building, Room 628 to 
discuss its plan of action, as well as 
procedures and rules. This will be 
followed by a hearing at 10:00 a.m., to 
take testimony from members of 
Congress, the Joint Chiefs of Staff, the 
Military Services, the Defense Logistics 
Agency, and non-governmenal 
witnesses. The purpose of this first 
hearing it to obtain information on 
current and future defense mission and 
force structure requirements, and to 
identify the process and criteria the 
Services use for reviewing their base 
structure. This open forum will also. 
provide interested parties an 
opportunity to inform the Commission 
about problems and possible solutions 
cancerning base realignment and 
closure actions. 


ER INFORMATION, PLEASE 
CONTACT: Russel Milnes, (202) 653- 
0180, address: Defense Secretary's 
Commission on Base Realignment and | 


Closure, 1825 K Street, NW., Suite 310, 
Washington, DC 20006. 

Linda M. Bynum, 

Alternate OSD Federal Register Liaison 
Officer, Department of Defense. 

May 20, 1988. 

[FR Doc. 88-11742 Filed 5-24-88; 6:45 am] 
BILLING CODE 3810-01-M 


Department of the Army 
Science Board; Closed Meeting 


In accordance with section 10{a)(2) of 
the Federal Advisory Committee Act 
(Pub. L. 92-463), announcement is made 
of the following Committee Meeting: 

Name of the Committee: Army Science 
Board {ASB). 

Dates of Meeting: 14—15 June 1988. 

Time of Meetings: 1230-1700 hours, 14 
June 1988; 0800-1400 hours, 15 June 1988. 

Place: Institute of Defense Analysis, ° 
Alexandria, VA, 14 June 1988; HQ US 
Air Force, Assistant Chief of Staff for 
Studies and Analysis, Pentagon, 
Washington, DC, 15 June 1988. 

Agenda: The Army Science Board Ad 
Hoc Subgroup for Army Analysis will 
meet with members of the Institute-of  - 
Defense: Analysis and also with: 
personnel from HQ USAF Assistant ' 
Chief of Staff for Studies and Analysis 
for briefings concerning analytic study 
management practices. This meeting 
will be closed to the public in 
accordance with section 552b(c) of Title 
5, U.S.C., specifically subparagraph (1) 
thereof, and Title 5, U.S.C., Appendix 2, 
subsection 10(d). The classified and 
unclassified matters and proprietary 
information to be discussed are so 
inextricably interwined. Contact the 
Army Science Board Administrative 
Officer, Sally Warner, for further 
information at (202) 695-3039 or 695- 
7046, . 

Sally A. Warner, 

‘Administrative Officer, Army Science Board. 
[FR Doc. 88-11739 Filed 5-24-88; 8:45 am] 
BILLING CODE 3710-08-M 


eee 
DEPARTMENT OF DEFENSE 

GENERAL SERVICES 
ADMINISTRATION 


NATIONAL AERONAUTICS AND 
SPACE ADMINISTRATION 


Federal Acquisition Regulation (FAR); 
information Collection Under OMB 


‘Review 


AGENCIES: Department of Defense 
(DOD), General Services Administration 
(GSA), and National Aeronautics and 
Space Administration (NASA). 


ACTION: Notice. 


summary: Under the provisions of the 
Paperwork Reduction Act of 1980 (44 
US.C. Chapter 35), the Federal 
Acquisition Regulation (FAR) 
Secretariat has submitted to the Office 
of Management and Budget (OMB) a . 
request to review and approve an 
extension of a currently approved 
information collection requirement 
concerning Architect-Engineer and 
Related Services Questionnaire, SF 254. 


AppRESS: Send comments to Mr. Ed 
Springer, FAR Desk Officer, Room 3235, 
NEOB, Washington, DC 20503. 


FOR FURTHER INFORMATION CONTACT: 
Mr. Chester Mathews, Office of Federal 
Acquisition and Regulatory Policy (202) 
523-3856. 


SUPPLEMENTARY INFORMATION: 

a. Purpose: This form is used by all: - 
Executive agencies to obtain uniform 
information about a firm's experience in 
architect-engineering {A-E) projects. 
The form:is submitted annually as 
required by 40 U.S.C. 541-544 by firms ‘: 
wishing to be considered for 
Government A-E contracis. ira 


The information obtained on this form 
is used to determine if a firm should be 
solicited for A-E projects. 


b. Annual reporting burden: The 
annual reporting burden is estimated as 
follows: Respondents, 5,000; responses 
per respondent, 7; total annual 
responses, 35,000; preparation hours per 
response, 1; and total response burden 
hours, 350,000. 


Obtaining Copies of Proposals 
Requester may obtain copies from 
General Services Administration, FAR 
Secretariat (VRS), Room 4041, 
Washington, DC 20405, telephone (202) 
523-4755. Please cite OMB Control No. 
9000-0004, Architect-Engineer and 
Related Services Questionnaire, SF 254. 


Dated: May 18, 1988. 


Margaret A. Willis, 

FAR Secretariat. 

[FR Doc. 88-11758 Filed 5-24-88; 8:45 am] 
BILLING CODE 6820-61-M 


Federal Acquisition Regulation (FAR); 
Information Collection Under OMB 
Review 


AGENCIES: Department of Defense 
(DOD), General Services Administration 
(GSA), and National Aeronautics and 
Space Administration (NASA). 


ACTION: Notice. 





SumMARY: Under the provisions of the 
Paperwork Reduction Act of 1980 (44 
U.S.C. Chapter 35), the Federal 
Acquisition Regulation (FAR) 
Secretariat has submitted to the Office 
of Management and Budget (OMB) a 
request to review and approve a 
revision and an extension of a currently 
approved information collection 
requirement concerning Architect- 
Engineer and Related Services 
Questionnaire for Specific Project, SF 
255. 

AppRESS: Send comments to Mr. Ed 
Springer, FAR Desk Officer, Room 3235, 
NEOB, Washington, DC 20503. 

FOR FURTHER INFORMATION CONTACT: 
Mr. Chester Mathews, Office of Federal 
Acquisition and Regulatory Policy, (202) 
523-3856. 

SUPPLEMENTARY INFORMATION: 

a. Purpose: This form is used by all 
executive agencies to obtain information 
from architect-engineer (A-E) firms 
interested in a particular project. The 
information on the form is reviewed by 
a selection panel: composed of — 
professional people and assists the 
panel in selecting the most qualified A- 
E firm to perform the specific project. 
The form is designed to provide a 
uniform method for A-E firms to submit 
information on experience, personnel, 
capabilities of the A-E firm to perform, 
along with information'on the 
consultants they expect to collaborate 
with on the specific project. Hence, the 
need for information regarding the 
number and discipline of consultant 
personnel. The degree to which an A-E 
firm ‘will utilize consultants can 
significantly impact on their suitability 
and qualifications for a specific project. 


The revision to the form requesting A-E ... 


firms provide the name and phone 
number of a point of contact; usually the 
project manager, will: (1) Reduce the 
time required by the Government to 
verify performance on current Federal 
contracts and (2) reduce the time lost by 
the A-E firms providing this information 
at a later date. 

The information is used to determine 
if a firm is qualified to perform a specific 
project. 

b. Annual reporting burden: The 
annual reporting burden is estimated as 
follows: Respondents, 5,000; responses 

: per respondent, 4; total annual 
responses, 20,000; preparation hours-per 
response, 1.2; and total response burden 
hours, 24,000. 


Obtaining Copies of Proposals 
Requester may obtain copies from » 
- General Services Administration, FAR 
Secretariat (VRS), Room 4041, 
Washington DC 20405, telephone (202) 


523-4755. Please cite OMB Control No. 
9000-0005, Architect-Engineer and 
Related Services Questionnaire for 
Specific Project, SF 255. 

Dated: May 18, 1988. 
Margaret A. Willis, 
FAR Secretariat. 
[FR Doc, 88-11757 Filed 5-24-88; 8:45 am] 
BILLING CODE 6820-61-M 


DEPARTMENT OF ENERGY 


Advisory Committee on Nuclear 
Facility Safety; Open Meeting 


Pursuant to the provisions of the 
Federal Advisory Committee Act (Pub. 
L. 92-463, 86 Stat. 770), notice is hereby 
given of the following advisory 
committee meeting at two locations on 
consecutive days: 

Name: Advisory Committee on 
Nuclear Facility Safety. 

Date & Time: Thursday, June 16, 1988, 
8:00 a.m. to 6:00 p.m. 

Place: U.S. Department of Energy, 
Savannah River Plant, Main 
Administration Building 703-41A, 
Savannah River Plant Road No. 1, 
Aiken, South Carolina 29802. 

Date & Time: Friday, June 17, 1988, 
8:00 a.m. to 3:00 p.m. 

Place: University of South Carolina, 
Aiken, Room 116, Classroom Building, 
171 University Parkway, Aiken, South 
Carolina 29801. | 

Contact: Wallace R. Kornaak, 
Executive Director, ACNFS, S-3, 1000 
Independence Avenue, SW., 
Washington, DC 20585, Telephone: 202/ 
586-1770. 

Purpose of the Committee: The 
Committee was established to provide 
the Secretary of Energy with advice and 
recommendations concerning the safety 
of the Department's production and 
utilization facilities,:as defined in 
section 11 of the Atomic Energy Act of 
1954, as amended (42 U.S.C. 2014). 

Tentative Agenda: June 16, 1988. 

¢ Savannah River Response the 
National Academy (NAS) Report on 
Defense Production Reactors. 

© Noon to 1:00 p.m.—Lunch. 

¢ Savannah River Rationale for 
Returning Reactors to Higher Power 
Levels. 

¢ Savannah River Presentations on 
Selected Issues. 

© Public Comment. 

June 17, 1988, 

., © Public Comment. 

¢ Noon to 1:00 p.m:—Lunch. 

Savannah River Perspective on 
Safety. Issucs. 

Public Participation: The meeting is 
open to the public. Written statements 
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may be filed with the Committee either 
before or after the meeting. Members of 
the public who wish to make oral ~ 
statements pertaining to agenda items 
should contact Wallace Kornack at the 
address or telephone number listed 
above. Requests must be received 5 
days prior to the meeting and 
reasonable provision will be made to 
include the presentation on the agenda. 
The Chairperson of the Committee is 
empowered to conduct the meeting in a 
fashion that will facilitate the orderly 
conduct of business. 

Transcripts: The transcript of the 
meeting will be available for public 
review and copying at the Freedom of 
Information Public Reading Room, {E- 
190, Forrestal Buiiding, 1000 
Independence Avenue, SW, 
Washington, DC, between 9:00 a.m. ‘and 
4:00 p.m., Monday through Friday, 
except Federal holidays. 

J. Robert Franklin, 

Deputy Advisory Comrittee Managetivit’ 
Officer. 

[FR Doc. 88-11704 Filed 5-24-88; 8:45 am] 
BILLING CODE 6450-01-M 


Federal Energy Regulatory 
Commission 


[Docket Nos. CP88-383-000 et ai.] 


Tennessee Gas Pipeline Co. et al., 
Natural gas certificate filings 


May 20, 1988: 


Take notice that the following filings 
have been made with the Commission: 
1. Tennessee Gas Pipeline Company 
[Docket No. CP88~385-000] 

Take notice.that on May 9, 1988, 
Tennessee Gas Pipeline Company 
(Tennessee) P.O, Box 2511, Houston, 
Texas 77252, filed in Docket No. CP88- 
385-000, a request pursuant to § 284.223 
of the Commission's Regulations under 
the Natural'Gas Act (18 CFR 284.223) for 
authority to provide interruptible. | 
transportation service for UER 
Marketing Company (UER) under 
Tennessee’ & blanket certificate issued 
on June 18, 1987, in Docket No. CP87 
115-000, all. as more fully set Ente in ‘the 
request which is on file with the 
Commission and open to public 
inspection. 

Tennessee proposed to transport for 
UER up to 50,000 dthd of natural gas, or 
approximately, 7,300,000 dth annually, 
pursuant to a transportation agreement 
dated April 4, 1988, from a receipt point 
at Black Lake, Natchitoches Parish, 
Louisiana, to a redelivery point in St. 
Mary Parish, Louisiana. Tennessee 
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states the transportation service 
commenced April 19, 1988, as: reported 
in Docket No. ST88-310. 

Comment date: July 5, 1988, in 
accordance with Standard Paragraph G 
at the end of thisnotice. — ° 


2. Natural Gas Hesline Company of 
America . 


[Docket No. cPes-s77-000) 


Take notice that on May 6, 1988, 
Natural Gas Pipeline Company of 
America (Natural), 701 East 22nd Street, 
Lombard, Mlinois, 60148, filed in Docket 
No. CP88-377-000 a request pursuant to 
the notice procedure in §§ 157.205 and 
284.223(2){b) of the Commission’s 
Regulations for authorization to 
transport, on an interruptible basis, up 
to a maximum of 300,000 MMBtu (plus 
any additional volumes accepted 
pursuant to the overrun provisions of 
Natural's Rate Schedule ITS) for Shell 
Gas Trading Company (Shell), a 
marketer of natural gas. Receipt points 
are located in Nueces, Jim Wells, 
Refugio and Wharton Counties, Texas, 
Cameron Parish, Louisiana and 
Vermilion Block 221 and West Cameron 
Block 170, offshore Louisiana, and 
delivery points are located in Cameron 
and Vermilion Parishes, Louisiana. 
Transportation would be performed 
under Natural’s blanket certificate 
issued in docket No. CP86-582-000 
pursuant to Section 7 of the Natural Gas 
Act, all as more fully set forth in the 
request on file with the Commission and 
open to public inspection. 

Natural commenced the 
transportation of natural gas for Shell on 
March 4, 1988 at Docket No. ST88-3249 
for a one hundred and twenty (120) day. 

_ period ending July 2, 1988, pursuant to 
Section 284.223(a)(1) of the 
Commission's Regulations and the 
blanket certificate issued to Natural in 
Docket No. CP86-582-000. Natural 
proposes to continue this service in 
accordance with §§ 284.221 and 
284.223(2){b). 


Comment date: July 5, 1988, in ; 
accordance with Standard-Paragraph G 
at the end of this notice. 


3. United Gas Pipe Line Company 
[Docket No. CP88~383-000] _ 

Take notice that on May 6, 1988, | 
United Gas Pipe Line Company (United), 
P.O. Box 1478, Houston, Texas 77251- 
1478, pursuant to Section 7(b) of the 
Natural Gas Act, as amended, filed in 
Docket No. CP88-383-000 an application 
requesting an order permitting and 
approving abandonment of its Needville 
Compressor Station and related 
facilities located in Fort Bend County, 
Texas, all as more fully set forth in the 
application which is on file with the 
Commission and open for public 
inspection. 

Specifically, United proposes to 
abandon in place the aforementioned 
station, consisting of six 1,320 H.P. 
reciprocating engine units. Due to 
increased population density around 
United's 30-inch Needville to Goodrich 
Main Line, United reduced the maximum 
allowable operating pressure in order to 
remain in compliance with Department 
of Transportation’s guidelines (DOT 
192), it is stated. Since United is 
operating this line at reduced pressures, 
United states that it no longer needs on 
its own line the compression capacity of 
the Needville station. United plans now 
to use this compressor station and the 
related facilities in activities that are 
outside the Commission's jurisdiction. 

Comment date: June 10, 1988, in 
accordance with Standard Paragraph F 
at the end of this notice. 


4. United Gas Pipe Line Company 


[Docket No. CP88-382-000} 

Take notice that on May 6, 1988, 
United Gas Pipe Line Company (United), 
P.O. Box 1478, Houston, Texas 77251- 
1478 filed in Docket No. CP88-382-000 a 
request pursuant to Section 7(b) of the 
Natural Gas Act, for authorization 
permitting and approving abandonment 
of {1) deliveries to Entex, Inc., a local 


18877 


distribution ‘company, at a 1-inch farm . 
tap located in St. Mary Parish, Louisiana 
and (2) approximately 0.39 mile of ~ 
associated 6% inch transmission’ ~ 
pipeline and appurtenant facilities, all 
as more fully set forth in the application 
with is on file'with the Commission and 
open for public inspection. 

United states that, on December 10, 
1987, it received notice from Entex, Inc. 
that it would no longer need gas at the 
above described location because the 
end-user (a farmer) no longer desired 
service. United further states that the 
related facilities are not currently being 
used and that it has no alternative use 
for such facilities in its operation. Thus, 
United proposes to abandon the 
facilities in place. The cost of the 
proposal is estimated to be $1,625. 
Finally, United states that the 
abandonment would not adversely 
affect or cause loss of service to any of 
its existing customers. 

Comment date: June 10, 1988, in 
accordance with Standard Paragraph F 
at the end of this notice. 


5. Columbia Gas Transmission 
Corporation 
[Docket No. CP88-371-000] 

Take notice that on,April 29, 1988, 
Columbia Gas Transmission 
Corporation (Columbia), 1700 
MacCorkle Avenue, SE., Charleston, 
West Virginia 25314, filed in Docket No. 
CP88-371-000, an application pursuant 
to § 157.205 of the Commission’s 
Regulations under the Natural Gas Act 
(18 CFR 157.205) to construct and 
operate additional points of delivery for 
existing wholesale customers under the 
certificate issued in Docket No. CP83- 
76-000 pursuant to section 7(c) of the 
Natural Gas Acct, all as more fully set 
forth in the application which is on file 
with the Commission and open to public 
inspection. 

Columbia requests authorization to 
construct and operate the facilities . 
necessary to provide thirty additional 
points of delivery, as follows: 





Columbia states that the additional 
points of delivery are required to serve 
new requests made by Columbia's 
wholesale customers for residential, 
commercial and/or industrial service. 
The quantities to be provided through 
the new delivery points are within 
Columbia's currently authorized level of 
service and would be within the peak 
day and annual delivery entitlements of 
such customers, it is stated. The sales to 
be made through the proposed points of 
delivery would be under Columbia's 
currently effective Service Agreements 
with such customers under Rate 
_ Schedule CDS or SGS, it is stated. 

Comment date; July 5, 1988, in 
accordance with Standard Peangnaph $ G 
at the end of this notice. 


6. Michigan Consolidated Gas 
Company—lInterstate Storage Division 


[Docket No. CP88-378-000} 


Take notice that on May 6, 1988, 
Michigan Consolidated Gas Company— 
Interstate Storage Division {ISD), 500 
Griswold Street, Detroit, Michigan 
48226, filed in Docket No. CP88-378-000 
a request pursuant to § 157.205 (18 CFR 
157.205) of the Commission's 
Regulations under the Natural Gas Act 
and its blanket certificate issued in 
Docket No. CP82-532-000 to undertake 
storage service for Western Gas 
Marketing USA Ltd. (WGM), all as more 
fully set forth in the request-on file with 
the Commission and open to public 
inspection. 

It is stated that pursuant to the 
storage service agreement between ISD 
and WGM, ISD would provide storage 
service on behalf of WGM effective.on 
the date of first delivery and continuing 
through March 31, 1993. It is also stated 
that ISD would take receipt of up to 
4,000,000 Mcf of natural gas, plus 
compressor fuel of .9 percent of such 
volumes, which WGM would cause 
ANR Pipeline Company (ANR) and 
Consumers Power Company (CPCO) to 
tender to ISD. for WGM's account at the 
interconnection between the facilities of 
ISD and ANR in Washtenaw County, 
Michigan (Willow Run); the 
‘interconnection between thé facilities of 
ISD and ANR in Mecosta County, 
Michigan (Woolfolk); the 
interconnection between the facilities of 
ISD and CPO in Wayne County, 
Michigan (Northville) or other points 
mutually agreed to by the parties from 
time to time. It is maintained that ISD 
would store the gas and redeliver 
equivalent volumes, exclusive of 
compressor fuel, to ANR.and CPCO for 
WGM's account at the interconnection 
between the facilities of ISD and ANR in 
Washtenaw County, Michigan (Willow 


Run); the interconnection between the - 
facilities of ISD and ANR in Mecosta 
County, Michigan (Woolfolk); the 
interconnection between the facilities of 
ISD and CPCO in Wayne County, 
Michigan (Northville); or other points 
mutually agreed to by the parties from 
time to time. 

It is asserted that as consideration for 


providing the storage service, ISD would - 
- receive 48.66 cent per Mcf of storage 


contract demand pursuant to Rate 
Schedule S-6 and 44:72 cent per Mcf of 
storage contract demand pursuant to 
Rate Schedule S-7. It is stated that such 
revenues received by ISD would be 
refunded to ISD's customers in 
accordance with Article IX of the 
Stipulation and Agreement. approved by 
the Commission's Letter Order issued 
January 11, 1985, in Docket No. RP84-13- 


000. 


Comment date: July 5, 1988, in 
accordance with Standard Paragraph G 
at the end of this notice. 


7. Arkla Energy Resources, Division of 
Arkla, Inc. 


[Docket No. CP88-376-000} 


Take notice that on May 5, 1988, Arkla 
Energy Resources (AER), a division of . 
Arkla, Inc., P.O. Box 21734, Shreveport, 
Louisiana 71151, filed in Docket No. 
CP88-376-000.an application pursuant to 
section.7(c) of the Natural Gas Act for 
authorization to construct and operate 
21 sales taps for the delivery of natural 
gas to right-of-way grantors and to 
continue to operate transmission 
facilities consisting of 54.8 miles of 8- 
inch pipeline which were installed under 
Natural Gas Policy Act Section 311 
authorization, all as more fully set forth 
in the application which is on file with 
the Commission and open to public 
inspection. 

AER proposes to install the 
interconnecting taps and related 
facilities in order to deliver gas to 
Arkansas Louisiana Gas Company 
(ALG), also a division of Arkla, Inc., for 
resale to new. residential and 
commercial customers in Desha and 
Arkansas Counties, Arkansas. Itis 
estimated that the cost of each tap 
would be $51,500. It is stated that AER 
would deliver to ALG-up to 440 Mcf on a 
peak day and 19,710 Mcf on an annual 
basis. AER states that without 
authorization for the tap facilities, the 
customers would be forced to use 
propane. It is asserted that the gas 
would come from AER's system supply, 
which is more than adequate to serve 
the customers, and that AER's existing 
customers would not be adversely 
affected. 
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: AER also requests 7({c) authorization 
for the continued operation of Line TM- 
10 in order for the dine to be used in 
interstate commerce for the delivery of 
gas to the right-of-way grantors. It is 
explained that Line TM-10 was installed 
in 1986 pursuant to section 311 of the 
Natural Gas Policy Act in order to 
permit ALG to transport up to 10,000 
Mcf of gas per day to a paper mill 
owned by Potlatch Corporation 
(Potlatch) near Rowher, Arkansas. It is 
asserted that AER proposes to continue 
the transportation for Potlatch under. 
Section 311 authorization. 

Comment date; June 10, 1988, in 
accordance with Standard Paragraph F . 
at the end of this notice. 


8. Trunkline gas Company 
{Docket No. CP84-760-003} 


Take notice that on May 3, 1988, 
Trunkline Gas Company (Trunkline), 
P.O: box 1642, Houston, Texas 77001, 
filed in Docket No. CP84-760-003 a 
petition to amend the order issued June 
7, 1985, in Docket Nos. CP84-760-000 
and CP84-760-001, pursuant to section 
7(c) of the Natural Gas Act so as to 
authorize Trunkline to convert its 
transportation service for Amoco Gas 
Company (Amoco) from a firm basis to 
an interruptible basis, all as more fully 
set forth in the petition to amend on file 
with the Commission and open to public 
inspection. 

Trunkline states that it is presently 
authorized to transport up to 5,000 Mcf 
per day of natural gas on a firm basis for 
Amoco from a point of receipt in South 
Timbalier Block 161, offshore Louisiana, 
to the interconnection between the 
facilities of Amoco and Trunkline near 
Katy, Waller County, Texas. Trunkline 
further states that Amoco has requested 
that this service be converted froma — 
firm basis to an interruptible basis. 
Trunkline states that it would charge 
16.01 cents per decatherm of gas 
transported, less 0.7 percent fuel usage 
and unaccounted for line loss and less 
plant reduction if gas is processed. 
Trunkline states that it would begin the 
interruptible service on the first day of 
the month following the date that the 
Commission issues the amended 
certificate applied for. It is stated that 
the volume of gas, and the receipt and 
delivery points will remain the same as 
previously authorized. 

Comment date: June 10, 1988, in 
accordance with the first subparagraph 
of Standard Paragraph F at the end of 
this notice. 
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9. KN Energy, Inc. Nofthern Utilities, Inc. 


[Docket No. CP87-432-007] : wiley 
Take.notice that on May. 6, 1988, KN: 
Energy, Inc. (KN). and Northern Utilities; 

Ine: (NUD), P.O. Box:25265, Lakewood, 

Colorado 80215, filed in Docket No. 
CP87-432-007 a joint petition to amend. 
the order issued October 30, 1987, in. 
Docket No. CP87-432-000 pursuant to _ 
section 7(c) of the Natural Gas Act so as. 
to authorize the continued exchange of 
natural gas for an unlimited term, all as 
more fully set forth in the petition to 
amend which is on filed with the 
Commission and open to public 
inspection. 

KN and NUI state that by the above 
order, they were authorized to engage in 
the exchange of natural gas between . 
two gas supply areas in the State of 
Wyoming. It is further stated that NUI, a 
Hinshaw pipeline regulated bythe 
Wyoming Public Service Commission, 
was granted a limited jurisdiction | 
certificate to the extent necessary for its 
participation in the exchange, 

KN and NUI state that the exchange is 
governed by a Gas Exchange Agreement 
(Agreement) dated June 25, 1987. KN and 
NUI further state that the Agreement 
provides for a primary term of 15 years 
from the first day of the month following 
the date of the first delivery, and from 
year to year thereafter. Despite the long 
term nature of the gas exchange 
between KW and NUI, KN and NUI 
state that the Commission limited the 
term of the certificate authorizations for 
KN and NUI to a term of one year from 
the issue date of the order in Docket No. 
CP87—432-000, or until KN accepts a 
blanket certificate pursuant to Section 
284.221, whichever first occurs. 

Likewise, the authorization granted NUI 
was also limited toa term of one year: 
from the date of the order in that 


proceeding, unless KN accepts’a blanket. 


certificate during that time. If KN does 
accept a blanket certificate, NUI's 
certificate shall be unlimited in time. 

KN and KUI request that their existing 
one year certificates be amended to 
provide for an unlimited term 
authorizing the continued exchange of 
natural gas supplies between their 
natural gas supply sources and facilities 
in the State of Wyoming. 

Committee date: June 10, 1988; in - 
accordance with the first subparagraph 
of Standard ee F at oa end of 
this notice.- 


10. Pelican Interstate Gas ian. 
[Docket No. CP88-374-000] Bids, piety 
Take notice that on May. 4,.1988,. .. 
Pelican Interstate Gas System (Pelican)... 
1600 Smith Street, Suite 3075, Houston, 
Texas, 77002, filed in Docket No: CP88— 


374-000 an application pursuant to G4 
Section 7(c), of the. Natural Gas Act. 
requesting authorization to transport . . 
natural gas,.on an interruptible basis, for 
the account of Exxon:Corporation. ._. 
(Exxon), all as more fully set forth in the 
application which is on file with the 
Commission and open to public 
inspéction. 

Pelican states that it has entered into 
a Gas Transporation Agreement dated 
March 11, 1988, to provide on an 
interruptible basis, transportation of up 
to a maximum of 30,000 MMBtu per day 
of natural gas for Exxon for a primary 
term of one year ending March 11, 1989, 
and continuing month to month 
thereafter. 

+Pelican indicates it would receive 
volumes of gas for the account of Exxon 
at the existing subsea interconnection of 
Pelican and Exxon in High Island Block 
129, offshore Texas. Pelican proposes to 
transport and redeliver such:gas at the 
existing onshore terminus of Pelican’s 
pipeline facilities located at the Mobil 
Cameron Meadows plant in Cameron 
Parish, Louisiana. 

Pelican porposes to.charge Exxon a 
transportation fee of three and three- 
tenths cents (3.3 cents) per Mcf of gas 
received for transportation. Pelican 
states that this is its currently effective 
transportation rate in its Rate Schedule 
No. 1 of its FERC Gas Tariff, Original 
Volume No. 1. 

Comment date: June 10, 1988, in 
accordance with Standard Paragraph F 
at the end of this notice. 


11, Energy Marketing Exchange, Inc. 


[Docket No; C186-425-001] 

Take notice that on May 12, 1988, 
Energy Marketing Exchange, Inc. (EME) 
of 2500 E.T.C. Jester Boulevard, Suite 
625, Houston, Texas 77008, filed an 
application pursuant to section 7 of the 
Natural Gas Act and the Federal Energy 
Regulatory Commission’s (Commission) 
regulations thereunder for amendment 
of its blanket limited-term certificate 
with pregranted abandonment 
previously issued by the Commission for 
a term which expired March 31, 1988, to 
extend such authorization for an 
unlimited term, all as more fully set 
forth in the application which is on file 
with the Commission and open for 
public inspection. 

Comment date: June 6, 1988, in 
accordance with Standard Paragraph J 
at the end of the notice. 


Standard Paragraphs 
F. Any person desiring to be heard or 


make any protest with reference to said *: 
filing should on or.before the comment : - 


date file with the Federal Energy 
Regulatory Commission, 825 North 


18879 


Capitol Street, NE., Washington: De: 
20426, a-motion to intervene ora protest’ 
in accordance with the requirements of» 
the. Commission’s:Rules of Practice and” 
Procedure (18 CFR 385.211 and 385.214) * 
and the Regulations under the Natural :'' 
Gas Act (18 CFR 157.10). All protests © 
filed: with the Commission will be 
considered by it in determining the 
appropriate action to be taken but will 
not serve to make the protestants 
parties to the proceeding. Any person 
wishing to become a party to a 
proceeding or to participate as a party in 
any hearing therein must file a motion to 
intervene in accordance with the 
Commission's Rules. 

Take further notice that, pursuant to 
the authority contained in and subject to 
jurisdiction conferred upon the Federal 
Energy Regulatory Commission by 
Sections 7 and 15 of the Natural Gas Act 
and the-Commission’s Rules of Practice 
and Procedure, a hearing will be held 
without further notice before the 
Commission or its designee on this filing 
ifno motion to intervene is filed within 
the time required herein, if the 
Commission on its own review of the 
matter finds that a grant of the 
certificate is required by the public 
convenience and necessity. If a motion 
for leave to intervene is timely filed, or if 
the Commission on its own motion 
believes that a formal hearing is 
required, further notice of such hearing 
will be duly given. 

Under the procedure herein provided 
for; unless otherwise advised, it will be 
unnecessary for the applicant to appear 
or be represented at the hearing. 

G. Any person or the Commission’s 
staff may, within 45 days after the 
issuance of the instant notice by the 
Commission, file pursuant to Rule 214 of 
the Commission's Procedural Rules (18 
CFR 385.214) a motion to intervene or ° 
notice of intervention and pursuant to 
Section 157.205 of the Regulations under 
the Natural:Gas Act (18 CFR 157:205) ‘a 
protest to the request. If no protest is 
filed within the time allowed therefor, 
the proposed activity shall be deemed to 
be authorized effective the day after the 
time allowed for filing a protest. If a 
protest is filed and not withdrawn 
within 30 days after the time allowed for 
filing a protest, the instant request shall 
be treated as an application for 
authorization pursuant to section 7 of - 
the Natural Gas-Act: 


Standard Paragraph 


]. Any person desiring to be heard or: 
make any protest with reference:to sdid: 
filings‘should on or before the comment 
date file-with the Federal Energy - 
Regulatory Commission, 825 North 





Capitol Street, NE, Washington, DC 
20426 4 motion to intervene-or.a protest 
in accordance with the requirements of 
the Commission's Rules of Practice and 
Procedure (18 CFR 385.211, 385.214). All 
protests filed with the Commission will 
be considered by it in determining the 
appropriate action to be taken but will 
not serve to make the protestants 
parties to the proceeding. Any person 
wishing to become a party in any 
proceeding herein must file a petition to 
intervene in accordance with the 
Commission's rules. 

Under the procedure herein provided 
for, unless otherwise advised, it will be 
unnecessary for the applicant to appear 
or be represented at the hearing. 

Lois. D. Cashell, 

Acting Secretary. 

[FR Doc. 88-11747 Filed 5-24-88; 8:45 am} 
BILLING CODE 6717-01-m 


[Docket Nos. ER&8-393-000, et al.] 


Kansas Power and Light Co.., et al.; 
Electric Rate, Small Power 
and Interlocking Directorate Filings 


May 20, 1988. 


Take notice that the following filings 
have been made with the Commission: 


1. Kansas Power and Light Company 
[Docket No. ER88-393-000] 

Take notice that on May 13, 1988, 
Kansas Power and Light Company (KPL) 
tendered for filing a newly executed 
renewal contract dated April 19, 1988, 
with the City of Troy, Troy, Kansas for 
wholesale electric service to that 
community. KPL states that this contract 
provides essentially for a ten year 
extension of the original terms of the 
presently approved contract. The 
proposed effective date is August 1, 
1988. In addition, KPL states that copies 
of the contract have been mailed to the 
City of Troy and the State Corporation 
Commission. 

Comment date: June 6, 1988, in 
accordance with Standard Paragraph E 
at the end of this notice. 


2. Utah Power & Light Company 


[Docket No. ER88-119-001] 

Take notice that on May 9, 1988, Utah 
Power & Light Company tendered for 
filing a refund report with a summary 
sheet of individual customers data. The 
refunds, calculated retroactively to July 
1, 1987 without interest, were applied as 
a credit to the Customer's monthly 
billings with the exceptions of the Town 
of Levan and St. George City. 

Copies of this ‘filing have been served 
upon the affected wholesale customers 
and on the state commissions of 


at the end of.this notice. 
3. Tucson Electric Power Company 
[Docket No. ER88-394-000} 

Take notice that on May 16, 1988, 
Tucson Electric Power Company 
(Tucson) tendered for filing pursuant to 
§ 35.12 of 18 Code of Federal 
Regulations, an agreement entitled 
Tucson-Nevada 1986-90 Short Term 
Seasonal Energy Agreement between 
Tucson Electric Power Company and 
Nevada Power Company. 

Copies of this filing have been served 
upon all parties affected by this 
proceeding. 

Comment date: June 6, 1988, in 
accordance with Standard Paragraph E 


at the end of this notice. 
4. Public Service Company of New 
Hampshire 


[Docket No. ER88-395-000] 


Take notice that on May 16, 1988, 
Public. Service Company of New - . 
Hampshire (PSNH) tendered for filing 
with the Commission revised rate 
schedule sheets providing for a second 
delivery point to the Town of 
Wolfeboro, New Hampshire 
(Wolfeboro). PSNH proposes an 
effective date of May 1, 1988. 

PSNH states that the second delivery 
point is required in order to implement 
an arrangement with Wolfeboro 
whereby PSNH is to purchase capacity 
and energy from diesel-generators 
owned and operated by Wolfeboro. 

PSNH further states that no changes 
are proposed to the rates charged to 
Wolfeboro under the rate schedule, that 
Wolfeboro concurs with the proposed 
change, and that a copy of the filing has 
been served upon Wolfeboro. 

Comment date: June 6, 1988, in 
accordance with Standard Paragraph E 
at the end of this document. 


5. Pacific Gas and Electric Company 
[Docket No. ER88-397-000} 


Take notice that on May 16, 1988, 
Pacific Gas and Electric Company 
(PG&E) tendered for filing a.revision to 
FERC Rate Schedule 84. The revision is 
the incorporation of the Interim 
Combustion Turbine Settlement with the 
Interconnection Agreement between 
PG&E and the Northern California 
Power Agency (NCPA). The revision 
will resolve an ongoing billing dispute 
between PG&E and NCPA and makes 
the following changes to FERC Rate 
Schedule 84: 
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1. Rates are ‘installed and language 
changes are made-in Rate Schedule F of 
the rate appendix to.the Interconnection 


Agreement; 

2. Language changes are made in Rate 
Schedule D of the rate appendix to the 
Interconnection Agreement; and 

3. Exhibit A-4 is modified. 

PG&E has requested waivers to allow 
these changes to be made effective 
retroactively to January 1, 1986. 

Copies of this filing have been served 
upon NCPA and the California Public 
Utilities Commission. In addition, copies 
of this filing are available for public 
inspection in a convenient form and 
place during normal business hours at 
PG&E Genera! Office in San Francisco 
and PG&E's Sacramento Valley Regional 
Office in Sacramento. 

Comment date: June 6, 1988, in 
accordance with Standard Paragraph E 
at the end of this notice. 

6. Connecticut Light and Power 
Company 
[Docket No. ER88-396-000} 

Take notice that on May 16, 1988, 
Connecticut Light and Power Company 
(CL&P) tendered for filing a proposed 
rate schedule with respect to a 
Transmission Service Agreement 
(Agreement) dated February 1, 1988 
between (1) CL&P and Western 
Massachusetts Electric Company 
(“WMECO", together with CL&P the 
“NU Companies”) and (2) UNITIL Power 
Corp. (UNITIL). 

CL&P states that the Agreemen: 
provides for service to UNITIL 
commencing February 1, 1988, for the 
transmission of their purchase of electric 
capacity and associated energy from the 
system of the Connecticut Municipal 
Electric Energy Cooperative (CMEEC) 
and from entitlements in certain 
generating units in which CMEEC has 
entitlements. 

The transmission charge rate is an 
annual rate developed in accordance 
with Appendix A and Exhibits I, Il and 
Ill thereto of the Agreement. The 
monthly transmission charge is 
determined by the product of (1) the 
appropriate annual transmission charge 
rate (expressed in $/kW-year) divided 
by 12, and {ii) the number of kilowatts of 
capacity and energy UNITIL purchases 
from CMEEC during such month. Such 
transmission charge is reduced in 
recognition of payments made by 
UNITIL to other systems also providing 
transmission service. 

CL&P requests that the Commission 
waive its standard notice period and 
permit the agreement to become 
effective on February 1, 1988. 
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WMECO has filed a certificate of 
concurrence in this docket. 

CL&P states that copies of this rate 
schedule have been mailed or delivered 
to CL&P, WMECO, and UNITIL (Exeter, 
New Hampshire). 

CL&P further states that the filing is in 
accordance with Section 35 of the 
Commission's Regulations. 

Comment date: June 6, 1988, in 
accordance with Standard Paragraph E 
at the end of this notice. 


7. Florida Power & Light Company 
[Docket No. ER88-392-000] 


Take notice that on May 12, 1988, 
Florida Power & Light Company (FPL) 
tendered for filing an Amendment 
Number One To Short Term Agreement 
To Provide Power and Energy By Florida 
Power & Light Company To Utility 
Board of the City of Key West, Florida 
and Cost Support Schedules C, D, E, F, 
and G (together with Cost Support 
Schedule F Supplements) which support 
the rates for sales under Amendment 
Number One To Short Term Agreement. 

Under Amendment Number One, FPL 
and Utility Board of the City of Key 
West (Key West) have agreed to revise 
and extend the term of the Short Term 
Agreement from December 31, 1989: 
through May 28, 1992 and to establish a 
maximum demand commitment for 
service to be provided by FPL pursuant 
to the applicable Rate Schedule under 
FPL’s then-effective FERC Electric Tariff 
upon termination of the Short Term 
Agreement. FPL respectfully requests 
that the proposed Amendment and Cost 
Support Schedules C, D, E, F, and G 
(together with Cost support Schedule F 
Supplements) be made effective 
immediately. According to FPL, a copy 
of this filing was served upon the Utility 
Board of the City of Key West, Florida 
and the Florida Public Service 
Commission. 

Comment date: June 6, 1988, in 
accordance with Standard Paragraph E 
at the end of this notice. 


8. Wisconsin Electric Power Company 
[Docket No. ER88-391-000} 


Take notice that on May 12, 1988, 
Wisconsin Electric Power Company 
(Wisconsin Electric) tendered for filing a 
transmission service agreement with 
Wisconsin Power & Light Company 
(WPL). The agreement provides for firm 
transmission service to be rendered by 
Wisconsin Electric to WPL’s retail 
service territory in the Village of 
Deerfield, Wisconsin. It would also 
allow Wisconsin Electric to provide 


non-firm transmission service for WPL 
when the 345 kV interconnection 
between WPL and Commonwealth 
Edison is out of service. 

Wisconsin Electric requests an 
effective date of May 1, 1988. According 
to Wisconsin Electric, WPL joins in the 
requested effective date. Accordingly, 
Wisconsin Electric requests waiver of 
the commission's notice requirements in 
order to allow the effective date to 
become operative. 

Copies of the filing have been served 
on WPL, Commonwealth Edison 
Company, and the Public Service 
Commission of Wisconsin. 

Comment date; June 6, 1988, in 
accordance with Standard Paragraph E 
at the end of this notice. 


Standard Paragraphs 


E. Any person desiring to be heard or 
to protest said filing should file a motion 
to intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street, NE., Washington, 
DC 20426, in accordance with Rules 211 
and 214 of the Commission's Rules of 
Practice and Procedure (18 CFR 385.211 
and 385.214). All such motions or 
protests should be filed on or before the 
comment date. Protests will be 
considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make 
protestants parties to the proceeding. 
Any person wishing to become a party 
must file a motion to intervene. Copies 
of this filing are on file with the 
Commission and are available for public 
inspection. 

Lois D. Cashell, 

Acting Secretary. 

[FR Doc. 88-11745 Filed 5-24-88; 8:45 am] 
BILLING CODE 6717-01-M 


[Project No. 2711] 


Northern States Power Company; 
Existing Licensee’s Intent To File an 
Application for New License 


May 24, 1988. 


Take notice that on March 22, 1988, 
Northern States Power Company, 
licensee for Trego Hydro Project No. 
2711 has stated its intent pursuant to 
section 15(b)(1) of the Federal Power 
Act (Act) to file an application for a new 
license. The license for Project No. 2711 
will expire on March 31, 1993. The 
project is located on the Namekagon 
River in Washburr County, Wisconsin, a 
navigable waterway of the United 
States. 

The principal project works currently 


18881 


licensed for Project No. 2711 are: (1) An 
earth-concrete dam with adjacent earth 
embankments; (2) a 470-acre reservoir at 
normal pool elevation 100 feet with 
negligible storage capacity; (3) a 
powerhouse containing two generating 
units with a total installed capacity of 
1200 kW; and (4) appurtenant facilities. 

Under section 15(c)(1) of the Act, as 
amended by the Electric Consumers 
Protection Act of 1986, each application 
for new license and any competing 
license applications must be filed with 
the Commission at least 24 months prior 
to the expiration of the existing license. 
All applications for license for this 
project must be filed by March 31, 1991. 

Pursuant to section 15(b)(2), the 
licensee is required to make available 
current maps, drawings, data and such 
other information as the Commission 
shall by rule require regarding the 
construction and operation of the 
licensed project. See Docket No. RM87- 
7-000 (Interim Rule issued March 30, 
1987), for a detailed listing of required 
information. A copy of Docket No. 
RM87-7-000 can be obtained from the 
Commission's Public Reference Section, 
Room 1000, 825 North Capitol Street NE., 
Washington, DC 20426. The above 
information is required to be available 
for public inspection and reproduction 
at a reasonable cost as described in the 
rule at the licensee’s offices. 


Lois D. Cashell, 
Acting Secretary. 


[FR Doc. 88-11746 Filed 5-24-88; 8:45 am] 
BILLING CODE 6717-01-M 


Office of Hearings and Appeals 


Cases Filed During Week of March 4 
Through March 11, 1988 


During the Week of March 4 through 
March 11, 1988, the appeals and 
applications for exception or other relief 
listed in the Appendix to this Notice 
were filed with the Office of Hearings 
and Appeals of the Department of 
Energy. 

Under. DOE procedural regulations, 10 
CFR Part 205, any person who will be 
aggrieved by the DOE action sought in 
these cases may file written comments 
on the application within ten days of 
service of notice, as prescribed in the 
procedural regulations. For purposes of 
the regulations, the date of service of 
notice is deemed to be the date of 
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publication of this Notice or the date of | - comments shall be filed’ with the Office May 17. 1988. 
receipt by an aggrieved person of actual of Hearings and Appeals, Department of George B. Breznay, 
notice, whichever occurs first. All such Energy, Washington, DC 20585. - Director, Office of Hearings and Appeals. 


List OF CASES RECEIVED BY THE OFFICE OF HEARINGS AND APPEALS 
[Week of March 3 through-March 11, 1988] 


Date Name and location of applicant 


Mar: 7, 1988... Gary/H.S. Sowards & Sons, Inc., Wash- >RR47-3 
ington, DC. 


24, 1987 Consent Order entered into by the DOE with 
the Sun Oil Company. 
Appeal: of an information Request Denial. If granted: 
The March 4, 1988 Freedom of Information Request 
Denial issued by the Albuquerque Operations Office 
would be rescinded and the Herald would receive 
access to records relating to the award fee determi- 
nation for Advance Security for the six-month periods 
ending March 31, 1987 and September 30, 1987. 
Le Paul Oil Co., Troy, OH KEE-0160 Exception to the Reporting Requirements. if granted: Le 
Paul Oil Company would no longer be required to file 
Form ElA-782B “Resetler/Retailers’ Monthly Petrole- 
um Product Sales Report”. 
Lone Star Oil & Chemical Co., Washing- | KEF-0106 Implementation of Special Refund Procedures. {if grant- 
ton, DC. ed: The Office of Hearings and Appeals would imple- 
ment Special Refund Procedures pursuant to 10 CFR 
Part 205, Subpart V, in connection with the April 8, 
1987-Consent Order entered into by the DOE with 
: Lone Star Oil & Chemical Company. 
Mobil/Middietown Oil Co., Washington, | RF225-18 Request for Modification/Rescission. If granted: The 
DC. March 2, 1988 determination issued to Middietown Oil 
Company (Case No. RF225-10976) regarding the 
firm's Mobile Oil refund application would be rescina- 
ed. 
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List OF CASES RECEIVED BY THE OFFICE OF HEARINGS AND APPEALS—Continued 
[Week of March 3 through March 11, 1988] 


Name and tocation of applicant 


Mar. 11, 1988........) Suffolk County, Long island, NY, Washing- 
ton, DC. 


KFA-0168 Appeal of an information Request Denial. if granted: 
Suffolk County, Long island, would receive access to 
copies of any records relating to the Shoreham Nucle- 
ar Power Plant dated December 1, 1987, or thereaf- 
ter. 

Appeal of an information Request Denial. if granted: 
Suffolk County, Long Island, would receive access to 
any records relating to the Nuclear Regulatory Com- 
mission rule concerning the “Evaluation of the Ade- 
quacy of Off-Site Energy Planning for Nuclear Power 
Plants at the Operating License Review State Where 
State and/or Local Governments Decline to Partici- 
pate in Off-Site Emergency Planning”. 

Exception to the Reporting Requirements. If granted: 
Webb’s Oil Corporation would no longer be required 
to file Form ElA-782B ‘Resellers/Retailers’ Monthly 
Petroleum Product Sales Report”. 


Mar. 11, 1988 Suffolk County, Long isiand, NY, Long 


Island, NY. 


Webb's Oil Corp., Roanoke, VA..................... KEE-0161 


REFUND APPLICATIONS RECEIVED 
(Week of March 4 through March 11, 1988] 


Name of refund proceeding/Refund Applicant 


aa ov ce clecuas Seki Sapa aibascseaaocqeoapasianltoecmesneesicgscestistlbnsin -.--} AF225-11008 
RF225-11007 
RF225-11006 
RF265-2611 
RF305-1 
RF139-173 
RF263-38 


09/03/86..................... 
09/03/86..........--nesnes0ns 


03/09/88..... 


ee eee 


03/04/88 thru 03/11/_ 
88 


03/04/88 thru 03/117 
88. 


{FR Doc. 88-11699 Filed 5-24-88; 8:45am] 
BILLING CODE 6450-01-M 


Cases Filed During Week of March 25 
Through April 1, 1988 


During the Week of March 25 through 
April 1, 1988, the appeals and 
applications for exception or other relief 
listed in the Appendix to this Notice 
were filed with the Office of Hearings 


Crude Oil Refund Applications Received 
Gulf Oil Refund Applications Received 


and Appeals of the Department of 
Energy. Submissions inadvertently 
omitted from earlier lists have also been 
included. 

Under DOE procedural regulations, 10 
CFR Part 205, any person who will be 
aggrieved by the DOE action sought in 
these cases may file written comments 
on the application within ten days of 
service of notice, as prescribed in the 
procedural regulations. For purposes of 


RF272-49338 thru RF272- 
50238 
RF300-5764 thru RF300-5808 


the regulations, the date of service of 
notice is deemed to be the date of 
publication of this Notice or the date of 
receipt by an aggrieved person of actual 
notice, whichever occurs first. All such 
comments shall be filed with the Office 
of Hearings, and Appeals, Department 
of Energy, Washington, DC 20585. 


May 17, 1988. 
George B. Breznay, 
Director, Office of Hearings and Appeals. 


LIST OF CASES RECEIVED BY THE OFFICE OF HEARINGS AND APPEALS 


Mar 10, 1988 


TWeek of March 25 through April 1, 1988] 


Request for- Modification/Rescission. If granted: The 
March 2, 1988, determination issued to Scoby Ratliff 
(Case No. RF225-10976) would be rescinded, regard- 
ing Mr. Ratiliff's application in the Mobile Oil Refund 
proceeding. 
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List OF CASES RECEIVED BY THE OFFICE OF HEARINGS AND APPEALS—Continued 
[Week of March 25 through April 1, 1988] 


Name and location of applicant 


MCO Holdings, Inc. & MGPC, Inc., Wash- | KFX-0051 
ington DC. 


Mar. 25, 1988 Mobil/Franklin County Oil Co., Union MO ....| RR225-24, RR225- 
25 


Mobil/Lunde Fuel & Oil Supply, Valley | RR225-21, AR225- 


City, ND. 


Mar. 25, 1988 


Amoco/Caribou Four Corners, inc., Wash- 


Beta/Caribou. Four Corners, inc., Salt 
Lake City, UT. 


KFA-0178 


ia 


ge 
f 
! 
: 
| 


i 
e3 
So 
i 
| 


$ 


granted: 
March 13, 1988.Decision and Order issued to Caribou 
Four Corners, inc. (Case No. RF132-2} would be 
modified, regarding the firm’s application in the Beta 
refund proceeding. 


December 1, 1987, Decision and Order issued to 
Arizona (Case No. KER-0041) would be modified, 
regarding the state’s proposed expenditures for the 
stripper well funds. 


REFUND APPLICATIONS RECEIVED 
{Week of March 25 through April 1, 1988) 


Date received 


Frank A. Days & Sons 
Southern California Edison 
Pacific Gas & Electric Co 


Amoco/inter-Tribe Council of Michigan 
Crude Oil Refund Applications Received 


Gulf Oil Refund Applications Received 


{FR Doc. 88-11700 Filed 5-24-88; 8:45 am] 
BILLING CODE 6450-01-M 


Through April 8, 1988 


During the Week of April 1 through 


April 8, 1988, the appeals and 


Cases Filed During Week of April 1 


Name of refund proceeding/Name of refund applicant 


RF299-81 
RF272-00282 
.| RF272-00287 
RF265-2631 
RF 139-174 
RF305-5 
RQ251-443 
RF272-52265 thru RF272- 


53089 
RF300-6100 thru. RF300-6244 


applications for other relief listed in the 
Appendix to this Notice were filed with 
the Office of Hearings and Appeals of 

the Department of Energy. Submissions 
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inadvertently omitted from earlier lists. © service of notice,.as prescribed in the |. comments shall be filed with the Office 

also have been included. procedural regulations. For purposes of of Hearings and Appeals, Department of 
Under DOE procedural regulations,10 ‘the regulations, the date of service of Energy, Washington, DC 20585. 

CFR Part 205, any person who will be notice is deemed to be the date of May 17, 1988. 

aggrieved by the DOE action sought in publication of this Notice or the date of George B. Breznay, 

these cases may file written comments receipt by an aggrieved person of actual : ; ; 

on the nauibeadiclk within ten days of ‘ notice, whichever occurs first: All such epee Cnn me dap 


List OF CASES RECEIVED BY THE OFFICE OF HEARINGS AND APPEALS 
{Week of Apr. 1 through 6, 1986] 


Appeal of an information Request Denial. if granted: The March 23, 
1988, Freedom of information Request Denial issued by the Direc- 
tor of Personnel would be rescinded and Alan J. White would 
receive access to documents relating to the former merit pay 


program. 
New York Petroleum Inc., Washington, DC...................| KFX-0052 Supplemental Order. if granted: The Office of Hearings and Appeals 
8 : shall make available for distribution pursuant to 10 CFR Part 205, 
; Spat Mt, De Teeny Gude Gh eye haute in ie Ney 

; a ; ; : York Petroleum escrow account. 

.| Chaméides & Goldstein, Washington, DC................:...| KFA-0180 Appeal of an Information Request Denial. if granted: The March 4, 
“ eh 1988, Freedom of Information Request Denial issued by the Office 
of Hearings and Appeais would be rescinded and Chamiedes & 
Goldstein would receive access to information regarding the True 


REFUND APPLICATIONS RECEIVED— REFUND APPLICATIONS RECEIVED— 
Continued Continued 


{Week of Apr: 1 to 8, 1968]: [Week of Apr. 1 to 8, 1988]: * 


REFUND APPLICATIONS RECENVED 
"Week of Apr..1 to 8, 19882..... 


Savannah 
Electric & 
Power 
Company. 

Arkansas 
Electric 
Cooperative. 

Wolverine 
Power Supply 
oo 


aaanaiop’ 
Electric 
Power. 


Southern Bell 
Telephone 


Company. 
«| Citizens Gas & 


Coke Utility. 


Wisconsin Gas 
Company. 

Central lowa 
Power 
Cooperative. 

Sunflower 
Electric 


Cooperative. 
United Power 

Association. 
Basin Electric 


General 
Telephone 
Company, inc. 

Bell of 
Pennsylvania. 

Minnkota Power 
Cooperative. 

Bethel Utilities 
Corporation. 

..| Brooklyn Union 


Utilities. 


& Electric 

Company. 
Consolidated 

Edison 
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REFUND APPLICATIONS RECEIVED— REFUND APPLICATIONS RECEIVED— 
Continued Continued 
[Week of Apr. 1 to 8, 1988) [Week of Apr. 1 to 6, 1988) 


07018 
RS272- 
14615 
RS272- 
15005 


RF139-175 


RS265- 
2620 


(FR Doc. 88~11701 Filed 5-24-88; 8:45 am] 
BILLING CODE 6450-01-M 


Cases Filed During Week of April 8, 
1988, Through April 15, 1988 


During the Week of April 8 through 
April 15, 1988, the appeals and 
applications for other relief listed in the 
Appendix to this Notice were filed with 
the Office of Hearings and Appeals of 
the Department of Energy. 

Under DOE procedural regulations, 10 
CFR Part 205, any person who will be 
aggrieved by the DOE action sought in 
these cases may file written comments 
on the application within ten days of 
service of notice, as’prescribed in the 
procedural regulations. For purposes of 
the regulations, the date of service of 
notice is deemed to be the date of 
publication of this Notice or the date of 
receipt by an aggrieved person of actual 
notice, whichever occurs first. All such 
comments shall be filed with the Office 
of Hearings and Appeals, Department of 
Energy, Washington, DC 20585. 
May 17, 1988. 

George B. Breznay, 
Director, Office of Hearings.and Appeals. 


Listor CASES RECEIVED BY THE OFFICE OF HEARINGS AND APPEALS: 
{Week of Apr.'8 through 15, 1988] 5 


Southern California Edison Company, Phitadeiphia, | RR272-8 
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s — CASES RECEIVED BY THE OFFICE OF HEARINGS AND APPEALS—Continued 
. [Week of Apr. ‘ through 15, 19881 


Cases Filed During Week of April 15 
Through April 22, 1988 


During the Week of April 15 through 
‘area, April 22, 1988, the appeals and 
Service. applications for exception or other relief 
4/13/88....... listed in the Appendix to this Notice 
were filed with the Office of Hearings 
4/1318... ' and Appeals of the Department of 
4/13/88... Energy. 

i Under DOE procedural regulations, 10 
4/13/88.......| Bi i CFR Part 205, any person who will be 
Pees aggrieved by the DOE action sought in 

See these cases may file written comments 
4/13/88.......) Ron’ ‘ ios. on the application within ten days of 
service of notice, as prescribed in the 
procedural regulations. For purposes of 
the regulations, the date of service of 
Cains: notice is deemed to be the date of 

4/14/88.......| Jimmy's Skelly Station .... saree of this ee or the — = 

receipt by an aggrieved person of actua 

4/14/88.......) Riley's Skelly Station notice, whichever occurs first. All such 

4/12/88 comments shall be filed with the Office 
. of Hearings and Appeals, Department of 


4/13/88... 


4/12/88......4 Pi " t , ‘ 
[FR Doc. 88-11702 Filed 5-24-88; 8:45 am] Energy, Washingtn, DC 20585. 


4/12/88 May 17, 1988. 
George B. Breznay, 


Director, Office of Hearings and Appeals. 


BILLING CODE 6450-01-M 
4/12/88 


List OF CASES RECEIVED BY THE OFFICE OF HEARINGS AND APPEALS 
{Week of Apr. 15 through 22, 1988] 


Exception to the Reporting Requirements. If granted: Bock Oil Com- 
pany would no fonger be required to file Form EIA-7628, “Re- 
seller/Retailers’ Monthly Petroleum Products Sales Report.” 

Appeal of an Information Request Denial. Hf granted: 


querque Operations Office would be rescinded 
would receive access to the minutes of a 
Trident i. 
Appeal of an information Request Denial. lf granted: The Freedom of 


access to a complete copy of an é j 
Power Administration completed in December 1987. 





4/16/88 
22/88. 


[FR Doc. 88-11703 Filed 5-25-88; 8:45.am] 
BILLING CODE 6450-01-M 


issuance of Decisions and Orders | 


During the Week of March 28 Through 


April 1, 1988 

During the week of March 28 through 
April 1, 1988, the decisions and orders 
summarized below were issued with 
respect to appeals and applications for 
exception or other relief with the Office 
of Hearings and Appeals of the 
Department of Energy. The following 
summary also contains a list of 
submissions that were dismissed by the 
Office of Hearings and Appeals. 
APPEAL 
Jessica D. Culver, 3/28/88, KFA-0166 

Jessica D. Culver filed an Appeal from 
a denial by the Assistant Manager for 
Administration of the Gak Ridge 
Operations Office of.a Request for 
Information that she submitted under 
the Freedom of Information Act. The 
Appellant requested copiesof . _ 
documents concerning allegations that 
she used controlled substances. In 
considering the Appeal, the DOE found: . 
that reasonable search was made for 
responsive documents and that such 
documents ‘could not be located, 
Accordingly, the Appeal was denied. 


Remedial Order 
Thomas P. Reidy, Inc., 4/1/88, HRO- 
0062 
Thomas P. Reidy, Inc. objected to a° 


Proposed Remedial Order alleging that 
during the period November 1, 1973 


» through May 31, 1975, Reidy charged 


prices for certain refined petroleum 
products that exceeded the permissible 
prices permitted under the provisions of 
the Mandatory Petroleum Price 
Regulations. After considering Reidy's 
objections, the Office of Hearings and 
Appeals concluded that (i) the ERA 
properly accounted for the firm's 
exchange transactions in determining 
the firm’s inventory valuation, and (ii) 
the ERA was correct in its determination 
that Reidy had not made the requisite 
showing that-it was entitled to any non- 
product cost increases. The OHA found, 
however, that the overcharge amount 
should be reduced by the amount of 
voluntary refunds made by Reidy-to its 
customers during April 1974. The OHA 
also determined that the overcharges 
found in the PRO should be reduced by 


‘ an additional amount because Reidy 
: was correct in its contention that it did 


satisfy the requirements of the new 
market rule with respect to its sales of 
low sulfur residual fuel oil. With these 
modifications, the PRO was issued as a 
final Remedial Order and Reidy was 
directed to pay $6.3 million plus interest 
to the DOE to compensate for its 
violations. 
Petition for Special Redress 
Oregon, 4/1/68, KEG-0029 

The OHA issued-a Decision and 
Order concerning a Petition for Special 
Redress filed by: the State of Oregon. 
Oregon sought approval to use Stripper 
Well funds for a project which the 
DOE's ‘Assistant Secretary of 
Conservation and Renewable Energy 
held to be inconsistent with the terms of 
the Stripper Well Settlement Agreement. 
The OHA approved the State's proposal 
to use $887,813 for the Lane Transit 
District bus maintenance facility 
program. The OHA determined that the 
project would result in increased energy 
conservation and efficiency, would have 
a restitutionary impact on the driving 
populace. of the State, and was part of a 
large, well-balanced public 
transportation program. Furthermore, 
the OHA found that Oregon’s program 


*” ‘was permissible under the terms of the 
. Settlement Agreement and OHA” ~ 


_ precedent. Accordingly, Si ack a. 
Petition for Special’ seit ‘was © 


approved. — 
Request for Exception 
Delgado Oil Company, 3/30/88, KEE- 
0155 

Delgado Oil Company filed an 
Application for Exception from the 
requirement that it file Form EIA-782B, 
entitled “Resellers/Retailers’ Monthly 
Petroleum Product Sales Report.” In 


considering the request, the DOE found 
that Delgado’s reporting burden was not 
significantly different from that of other 
firms participating in the EIA-782B 
survey. Accordingly, exception relief 
was denied. 


Supplemental Order 


Apex Oil Company, 3/29/88, KRX-0050 
The Associate Director of the OHA 
issued a Special Report Order (SRO) to 
Apex Oil Company. The SRO required 

the firm to supply information 
concerning its sales of crude oil for 


' periods prior to and subsequent to the 


audit period of a Remedial Order issued 
to the firm. — 
Refund Applications. 
Conoco Inc. /Chumbley & Jones Oil, 3/ 
28/88, RF220-394 
The DOE issued a Supplemental 


- Order to Chumbley & Jones Oil (C&J), 


determining that the firm had been 
erroneously granted a refund for motor 
gasoline that it had obtained on 
consignment from Conoco: Accordingly, 
C&J was instructed to remit $188 in, 
principal and $75 in interest to the DOE 
for deposit into the Conoco escrow fund. 


Dorchester Gas Corp./Col Kan Propane 
Service, 3/28/88, RF253-48 
Col Kan Propane Service filed an. 


: Application for Refund in the Dorchester 


Gas Corporation refund proceeding, 
based on purchases of 251,663 gallons of . 
Dorchester refined products. Since the 
value of the applicant's claim did not 
exceed $5,000, the DOE granted it a 
refund without requiring a showing of 
injury. The amount of the refund was 
$2,378 in principal, plus accrued interest 
of $854 


Earth Resources Company/E.L. Morgan 
Company, 4/1/88, RF239-7 

The DOE issued a Decision and Order 
concerning an Application for Refund 
filed by E.L. Morgan Company (Morgan) 
in the Earth Resources Company (ERC) 
special refund proceeding. The DOE did 
not accept Morgan's claim that it was 
disproportionately overcharged by ERC. : 
However, Morgan was granted a 
volumetric refund for the motor gasoline 
and diesel fuel that it directly and 


. indirectly purchased from ERC during . 


the consent order period. Morgan's total 
refund was $178,687, representing 
$102,059 in principal and $76,628 in 
accrued interest. 


- Elbert Bright, et al., 3/30/88, RF 272- 


4088, et al. 

_ The DOE issued a Decision and Order 
granting refunds from crude oil ° 
overcharge funds to 43-applicants based 
on their respective purchases of refined 
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petroteum products during the period © 
August-19, 1973, ‘January 27, © 
1981. Thirty-eight ¢ of the applicants used 
the products for various agricultural 


activities: Of the remaining 5 applicants, 


4 were businesses which used the 
products in vehicles, and 1 was a 
homeowner who used fuel oil to heat her 
home. Each applicant-was an end-user 
of the products it claimed ‘and was 
therefore presumed injured. The sum of 
the refunds granted is $3,778. 


Getty Oil Company/Bob’s Truck Stop, 
Inc., et al., 3/31/88, RF 265-512, et al. 
The DOE issued a Decision and Order 
concerning Applications for Refund filed 
by three resellers or retailers of products 
covered by a Consent Order that the 
DOE entered into with Getty Oil 
Company. Each applicant submitted 
information indicating the volume of its 
Getty purchases. One applicant was 
eligible for a refund below the $5,000 
small claims threshold. The two other 
applicants elected to limit their claims to 
$5,000. The sum of the refunds approved 
in this‘ Decision is $21,407, representing 
$10,551 in principal and $10, 856 in 
accrued interest.’ =" 


Getiy Oil Compan y/Offerle Cooperative 
Grain'& Supply; 3/30/88, RF265-843, 
RF 265-844, RF265-845 

The DOE issued a Decision and Order 
concerning three Applications for 
Refund filed by Offerle Cooperative 
Grain & Supply, an end-user of products 
covered by a Consent Order that the 
DOE entered into with Getty Oil - 
Company. Offerle submitted information 
indicating the. volumes of Getty motor 
gasoline, middle distillates and propane. 
that it purchased during the consent 
order period. As an end-user, Offerle 
was entitled to receive the full 
volumetric refund without 
demonstrating injury. The total amount 
of the refund approved in this Decision 
is $19,434, representing $9,579 in ; 
principal and $9,855 in accrued ‘interest. 


Getty Oil Company/Park Alignment, 
op et al., 3//31/88, RF265-509, et 
al. 

The DOE issued a Decision and Order 
concerning 33 Applications for Refund 
filed by resellers or retailers of products 
covered by a Consent Order that the 
DOE entered into with Getty Oil 
Company. Each applicant submitted : 
information indicating the-volume of its. 
Getty purchases. Three of the applicants 
were eligible for a refund below the 
$5,000 small claims threshold. The 
remaining 30 applicants elected to limit 
their claims to $5,000. The’sum of the ~ 
refunds approved in this Decision is — 
$126,596, representing $62,399 in © 


principal and $64,197 in accrued interest: 


Getty Oil Company/Tri- -Gas & Oil Co., 
Ine., ét al., 3/31/88, RF 265-805, et al. 

The DOE issued a Decision and Order 
concerning six Applications for Refund 
filed by resellers or retailers of products 
covered by a Consent Order-that the _ 
DOE entered into with Getty Oil... 
Company. Each applicant submitted 
information indicating the volume of its 
Getty purchases. All of the applicants 
elected to limit their claims to the 
applicable presumption of injury 
percentage. The sum of the refunds 
approved in this Decision is $116,979, 
representing $57,584 in principal and 
$59,395 in accrued interest. 


Ichauway Planatation, et al., 3/30/88, 
RF272-5044, et al. 

The DOE issued a Decision-and Order 
granting refunds from crude oil 
overcharge funds .to 50 applicants based 
on their respective purchases of refined 
petroleum products during the period 
August 19, 1973 through January 27, 
1981. Each applicant used the refined 
products. for various agricultural 
activities, and each determined its claim 
either by consulting actual purchase 
records or by estimating its consumption 
based on the acres it farmed. Each 
applicant was an end-user of the 
petroleum products it claimed and was 
therefore found injured based on the 
end-user presumption of injury. The sum 
of the refunds granted in this Decision is 
$1,233. 


John C. _ et al., 3/30/88, RF272-6062, 
eta 

The DOE issued‘a Decision and Order 
granting refunds from crude oil 
overcharge funds to 42 applicants based 
on their respective purchases of refined 
petroleum products during the period 
August 19, 1973 through January 27, 
1981. Each applicant used the products 
for various agricultural activities, and ' 
each calculated its purchase volumes 
either by consulting actual purchase 
records or by estimating its consumption 
based on the acres it farmed. Each 
applicant was an end-user of the 
products it claimed and was therefore 
found injured based on the end-user 
presumption of injury. The sum of the 
refunds granted in this Decision is $867. 


Mobil Oil Corporation/K&D Gas 
Station, Inc., Kasch Oil Company, 
E.E. Holub, 3/30/88, RR225-1, 
RR225-12, RR225-13 

The DOE issued a Decision granting 

Motions for Reconsideration of ._ 

Applications for Refund from the Mobil 

Oil Corporation escrow account filed by. 

three retailers of Mobil refined 

petroleum products. Each applicant 


” established that it had purchased 


additional volumes of Mobil covered 


18889 


products for which it had not received a 
refund in an earlier determination. 
Accordingly, the DOE granted 
additional refunds to the three 
applicants totaling $546 ($440 in 
principal plus $106 in interest). 


Mobil Oil Corp./Kesseli & Morse 
Company, 3/30/88, RF225-4152 


The. DOE issued a Decision and Order 
granting an Application for Refund from 
the Mobil Oil Corporation consent order 
fund filed by the Kesseli & Morse 
Company. Kesseli, a manufacturer and 
supplier of building materials, was an 
end-user of Mobil motor gasoline and 
lubricants. The firm presented evidence 
to prove that it purchased refined 
petroleum products directly from Mobil 
during the consent order period. Kesseli 
was found to be eligible for a refund in 
the amount of its full allocable share of 
the Mobil fund, The refund approved in 
the Decision totaled $29 ($23 in principal 
plus $6 in interest). 


Oren A. Sosbe, 3/31/88, RF272-5084 


The DOE issued a Decision and Order 
concerning an Application for Refund 
filed by Oren A. Sosbe from crude oil 
overcharge funds. Sosbe purchased 
motor gasoline for resale at his retail 
outlet. In considering Sosbe’s 
application, the DOE stated that as a 
result of the Entitlements Program, crude 
oil overcharges equally affected 
resellers and retailers, regardless of 
supplier. Accordingly, the DOE found 
that no presumption of injury was 
applicable to crude oil overcharge 
claims filed by refined product resellers 
and retailers. Since Sosbe was unable to 
demonstrate that he was injured by 
crude oil overcharges, his Application 
for Refund was denied. 


Pyrofax Gas Corporation/Chapman Gas 
and Welding, Wilson A..Rice and 
Son, 3/29/88, RF277-83, RF277-85 


The DOE issued a Decision and:Order 
concerning two Applications for Refund 
from a consent order fund made 
available by Pyrofax Gas Corporation. 
The claims were fied by Chapman Gas 
and Welding and Wilson A. Rice and 
Son, reseller/retailers of Pyrofax 
propane. Chapman was able to 
demonstrate injury as result of Pyrofax 
purchases and received a refund of 
$30,028 ($16,225 in principal and $13,803 
in interest). Rice was unable to provide 
an estimate or any other documentation | 
of its purchases from Pyrofax during the 
consent order period and its — 
was therefore denied. 


Standard Oil Co. (Indiana)/IMlinois, af: 
31/88, RQ251-405 


BEST COPY AVAILABLE 





The DOE issued a Decision and Order 
regarding an Application for Refund 
filed by the State of Illinois in the 
Standard :Oif Co. {Indiana} {Amoco I} 
second-stage refund proceeding. In its 
application, Mlinois proposed to spend 
$4,455,082 of its Amoco II monies on 
eleven programs. In reviewing IHinois’ 
application, the DOE determined that 
several of the State’s proposed 
programs, including two that would 
have provided assistance to electric 
utilities in the State, did not promise to 
make restitution te injured consumers of 
petroleum products in Illinois. With 
regard to the rema programs 
proposed by Illinois, such as two energy 

tion programs and a rural energy 
management the DOE 
d 


program, 
that Hlinois needed to 
of the 


i - Accordingly. 

Illinois’ application was denied in its 
entirety and the State was encouraged 
to resubmit several of its 
projects once it had developed budgets 
and other materials related te program 
implementation. 
State Escrow Distribution, 3/31/68, RF 

302-3 

The Office of Hearings and Appeals 
orderd the DOE's Office of the 
Controller to distribute $69,200,000 to the 
State Governments. Those funds had 
been set aside for distribution to the 
States in @ previously issued Decision, 
Shell Oi Company, 17 DOE ¥ 85,204 
(1988}. The use of the funds by the 
States is governed by the Stripper Well 
Settlement Agreement. 

Storey Oil Company, Inc., 3/30/88, 
RF272-4238 

The DOE issued a Decision and Order 
denying an application for refund filed 
by Storey Oil Co., Inc. The DOE found 
that Storey, 2 reseller of petroleum 
products, had not demonstrated that it 
was injured by crude ail overcharges. 
Tipton Construetion Co., et al., 3/29/88, 

RF272-04374, et al. 

The DOE issued a Decision and Order 
granting refunds from crude oil 
overcharge funds to 50 applicants based 
on their respective purchases of refined 
petroleum products during the period 
August 19, 1973 through January 27, 
1981. Each applicant was an end-user of 
the products it claimed and was 
therefore found injured based upon the 
end user presumption of injury. Most of 
the applicants used the refined products 
for agricultural activities, and 
determined their purchase volumes 
either by consulting actual purchase 
records or by estimating their 
consumption based on the acres farmed. 


The non-agricultural claimants based 
their purchase volumes on invoices and/ 
or tax records. The sum of the refunds. 
granted in this Decision is $1,888. 


Vicrtex, Inc:, 3/28/88, .RF272-3974, et al. 


The DOE issued a Decision and Order 
granting refunds from crude oil 
overcharge funds to 56 applicants based 
on their respective purchases of refined 
petroleum products during the period 
August 19, 1973 through January 27, 
1981. Each applicant used the products 
for various agricultural activities, and 
each determined its purchase volumes 
either by consulting actual purchase 
records or by estimating its consumption 
based on the acres it farmed. Each 
applicant was an end-user of the 
products involved and was therefore 
presumed injured. The sum of the 
refunds granted in this Decision is 
$3,298. 


Dismissals 


The following submissions were 
dismissed: 
Name-and Case No. 
Blankenship’s Mobil, RF225-10394 
Border States Paving, Inc., RF272~12826, 
RF272-17740 
Harrell Petroleum Co., RF225-10912 
Louisiana, RQ251-429 


Copies of the full text of these 
decisions and orders are available in the 
Public Reference Room of the Office of 
Hearings and Appeals, Room 1E-234, 
Forrestal Building, 1000 Independence 
Avenue SW., Washington, DC 20585, 
Monday through Friday, between the 
hours of 1:00 p.m. and 5:00 p.m., except 
Federal holidays. They are also 
available in Energy Management: 
Federal Energy Guidelines, a 
commercially published loose leaf 
reporter system. 

May 17, 1988. 

George B. Breznay, 

Director, Office of Hearings and Appeals. 
[FR Doc. 88-11696 Filed 5-24-88; 8:45 am] 
BILLING CODE 6450-01-M 


issuance of Decisions and Orders 


During the Week of April 11 Through 
April 15, 1988 


During the week of April 11 through 
April 15, 1988, the decisions and orders 
summarized below were issued with 
respect to appeals and applications for 
other relief filed with the Office of 
Hearings and Appeals of the 
Department of Energy. The following 
summary also contains a list of 
submissions that were dismissed by the 
Office of Hearings and Appeals. 
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Appeal 
Natural Resources; Defense Council, 4/ 


12/86, KFA-0171, KFA-C172 


Natural Resources Defense Council 
(NRDC)} filed two Appeals from denials 
by the Director of the Program Support 
Division of the DOE's Office of Military 
Application (OMA) of requests for 
information which the NRDC submitted 
under the Freedom of Information Act 
(FOIA). NRDE filed eight FOIA 
with the OMA seeking (1) lists of 
various DOE information, including the 
titles and subject matter of DOE 
publications and documents; and (2) 
documents pertaining to the nuclear 
weapons activities of the United 
Kingdom in the United States. In his 
determinations, the Director denied 
NRDC’s requests for lists, stating that no 
such lists exist and that the FOIA does 
not require an agency to compile or 
create a record for the purpose of 
satisfying a request for information. The 
Director also withheld a majority of the 
other documents on the grounds that the 
DOE is not authorized by the U.K. to 
release U.K. information because such 
information is provided in confidence to 
the DOE. In considering NRDC’s 

the DOE concluded that the 
Director's determinations concerning the 
requests for lists were correct. However, 
the DOE found that the Director's 
rationale for denying NRDC’s requests 
for specific documents to be insufficient. 
For example, the DOE noted that the 
Director cited no specific FOIA 
exemption in his determination. In 
addition, he did not determine whether 
any segregable portions of the requested 
information could be released. 
Accordingly, the DOE remanded this 
matter to the Director for a subsequent 
determination in accordance with the 
directives set forth in the Decision. 


Petition for Special Redress 


Georgia, 3/11/88, KEG-0031 

The DOE issued a Decision 
concerning a Petition for Special 
Redress submitted by the State of 
Georgia. The State sought approval to 
use crude oil overcharge money to fund 
a program to install “dry hydrants” in 
rural areas, a project which the DOE's 
Assistant Secretary for Conservation 
and Renewable Energy held to be 
inconsistent with the terms of the 
Stripper Well Settlement Agreement. 
After considering Georgia's Petition, the 
DOE was not convinced by Georgia's 
claim that the primary purpose of the 
dry hydrants program was energy 
conservation. Rather, the DOE found 
that the energy savings to be realized 
were incidental to increased fire 
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protection and lowered fire insurance 
premiums. Accordingly, Georgia’s 
Petition for Special Redress was denied. 


Refund Applications 


Aminoil U.S.A./Poe’s Rural & City, Gas 
Company, Inc., 4/14/88, RF139-59 
The DOE issued a Decision and Order 
concerning an Application for Refund 
filed by Poe’s Rural and City Gas 
Company (Poe) in the Aminoil U.S.A. 
special refund proceeding. Poe 
documented banks of unrecovered 
product costs which exceeded its 
potential volumetric refund and, in 
addition, claimed that it had been 
disproportionately overcharged in its 
purchases from Aminoil. This claim was 
supported by material which, according 
to Poe, showed the elimination of a 
prompt payment discount and the 
addition of tank car fees and rail freight 
charges by Aminoil. The DOE concluded 
that the elimination of the prompt 
payment discount appeared to have 
been general in effect, and thus could 
not have been “disproportionate” vis-a- 
vis other, similar purchasers. The 
Aminoil tank car fees were found to 
have been in effect on or before May 15, 
1973, and thus their elimination did not 
result in a disproportionate alleged 
overcharge. However, based on material 
showing that Poe was one of only four 
Aminoil customers required to pay a rail 
freight charge implemented after May 
15, 1973, the DOE concluded that Poe 
had experienced a disproportionate 
alleged overcharge and found that it 
was injured by the alleged overcharges. 
It therefore granted a refund of $125,446. 
Consonant with the principles 
enunciated in Standard Oil Co. 
(Indiana)/AAFES, 12 DOE 985,015 
(1984), the DOE concluded that no 
volumetric refund was warranted. 


Donnell James, et al., 4/12/88, RF272- 
1973, et al. 

The DOE issued a Decision and Order 
granting 50 Applications for Refund from 
available crude oil overcharge funds. 
The 50 claimants were farmers who 
used either a U.S. Department of 
Agriculture petroleum consumption 
formula or actual records to derive the 
number of gallons of petroleum products 
they used during the priod August 19, 
1973 through January 27, 1981. Because 
the claimants relied on the end-user 
presumption, they were not required to 
demonstrate injury. A total of $1,227 
was approved in this Decision and 
Order. 

Eastern Mennonite College, et al., 4/13/ 
‘88, RF 272-8810, et al.: 

The DOE issued a Decision and Order 

granting refunds from crude oil 


overcharge funds to 17 applicants based 
on their respective purchases of refined 
petroleum products during the period 
August 19, 1973, through January 27, 
1981. Each applicant used the products 
for heating schools or transporting 
students, and each determined its claim 
either by consulting actual purchase 
records or by estimating its 
consumption. Estimates were accepted 
when exact figures were no longer 
available and the applicant supplied 
sufficient information substantiating its 
estimates. Each applicant was an end- 
user of the products it claimed and was 
therefore presumed injured. The sum of 
the refunds granted in this Decision is 
$2,734. All of the claimants will be 
eligible for additional refunds as 
additional crude oil overcharge funds 
become available. 


Eau Claire County Highway Dept., 4/13/ 
88, RF272-95 

The DOE issued a Decision and Order 
granting a refund to Eau Claire County 
Highway Department. The County had 
submitted an Application for Refund in 
the DOE’s Subpart V crude oil 
overcharge refund proceedings. The 
DOE found that the applicant had 
provided sufficient evidence of the 
volume of refined petroleum products 
that it purchased during the period 
August 19, 1973 through January 27, 
1981. The DOE also found that two 
derivatives of eligible products upon 
which a crude oil refund claim may be 
based. As an end-user of petroleum 
products, the applicant was presumed to 
have been injured as a result of the 
crude oil overcharges. The refund 
granted was $1,275. 


Eldon S. Molitor et al., 4/11/88, RF272- 
6602 et al. 

The DOE issued a Decision and Order 
granting refunds from crude oil 
overcharge funds to 11 applicants based 
on their respective purchases of refined 
petroleum products during the period 
August 19, 1973, through January 27, 
1981. Each applicant used the products 
for various agricultural activities or in 
operating small businesses. Each 
applicant calculated its volume claim 
either by consulting actual purchase 
records or by estimating its consumption 
based on the acres it farmed. Each 
applicant was an end-user of the 
products it claimed and was therefore 
found injured based upon the end-user 
presumption of injury. The sum of the 
refunds granted in this Decision is 
$1,175. 

Hygeia Coca et al., 4/13/88, RF272-85 et 
al. 

The DOE issued a Decision and Order 
granting refunds to 39 claimants that 
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filed Applications for Refund in its 
Subpart V crude oil overcharge refund 
proceedings. The DOE found that the 
applicants had provided sufficient 
evidence of the volume of refined 
petroleum produdcts that they 
purchased during the period August 19, 
1973 through January 27, 1981. As end- 
users of petroleum products, the 
applicants were presumed to have been 
injured as a result of the crude oil 
overcharges. The total of the refunds 
granted was $19,279. 


Leo Torri, et al., 4/12/88, RF272-1888, et 
al 


The DOE issued a Decision and Order 
granting 50 Applications for Refund from 
available crude oil overcharge funds. 
The 50 claimants were farmers who 
used either a U.S. Department of 
Agriculture petroleum consumption 
formula or actual records to derive the 
number of gallons of petroleum products 
they used during the period August 19, 
1973 through January 27, 1981. Because 
the claimants relied on the end-user 
presumption, they were not required to 
demonstrate injury. A total of $1,772 
was approved in this Decision and 
Order. 


Lucia Lodge Arco/Lucia Lodge, 4/12/88, 
RF268-1 

The DOE issued a Decision and Order 
concerning an Application for Refund 
filed by Lucia Lodge, an entity that was 
under common ownership and 
management of the consent order firm, 
Lucia Lodge Arco. Under these 
circumstances, the DOE held that there 
was no basis for granting a refund. 
Accordingly, the Lucia Lodge 
Application for Refund was denied. 


Marathon Petroleum Co./].H. 
Nickodemus & Sons, Inc., 4/12/88, 
RF250-2477, RF250-2478 


This Decision and Order concerns an 
Application for Refund filed by J.H. 
Nickodemus & Sons, Inc., seeking a 
refund in the Marathon Petroluem 
Company refund proceeding. 
Nickodemus was a reseller of Marathon 
products. During the consent order 
period, Nickodemus purchased 
52,940,268 gallons of refined products 
from Marathon. Based on the results of a 
competitive injury analysis, the DOE 
granted Nickodemus a refund of $7,765 
in principal and $1,146 in accrued 
interest. 


Millard Barnhart, Jr., et al., 4/12/88, 
RF272-2307, et al. 

The DOE issued a Decision and Order 
granting 50 Applications for Refund from 
available crude oi! overcharge funds. 
The 50 claimants were farmers who 





used either a U.S. Department of 

Agriculture petroleum consumption 

formula or actual records to derive the 

number of gallons of petroleum products 

they used during the period August 19, 

1973 through January 27, 1981. Because 

the claimants relied on the end-user 

presumption, they were not required to 
demonstrate injury. A total of $1,665 
was approved in this Decision and 

Order. 

Mobil Oil Corporation/Al Timmrick 
Mobil Service et al., 4/11/88, 
RF225-6581 et al. 

The DOE issued a Decision granting 
eight Applications for Refund from the 

Mobil Oi! Corporation escrow account 


presumptions set 
forth in Mobil Or} Corp., 13 DOE { 85,339 
(1985). The DOE granted refunds 
totalling $1,863 ($1,499 principal plus 
$364 interest). 
Mobil Oil Corperation/Cart Johnson et 
al, 4/13/88, RF225-10929 et al. 

The DOE issued a Decision and Order 
granting refund applications filed by 15 
purchasers of Mobil refined petroleum 
products. According to the procedures 
set forth in Mobil Or! Corp., 13 DOE 
{ 85,339 (1985), each applicant was 
found to be eligible for a refund from the 


purchased from Mobil. The total ameunt 
of refunds approved in this Decision 
was $60,328, representiong $48,501 in 
principal plus $11,827 in accrued 
interest. 
Mobil Oil Corporation/Trak Auto 
Corporation, 4/13/88, RF225-8552 
The DOE issued a Decision i 
an Application for Refund from the 
Mobil Oil Corporation escrow account 
filed by Trak Auto Corporation {Trak), a 
retailer of Mobil motor oil. In reviewi 
the Application, the DOE determined 
that the firm’s purchases of motor oil 
from Mobil occurred primarily after 
price controls governing that product 
were lifted. Furthermore, those 
purchases made by Trak during the 
period of price controls qualified the 
firm for a refund of less than $15, the 
minumum refund amount for which the 
DOE will process refund claims. 


Accordingly, Trak’s application was 
denied. 


National Helium/Louisiana, Standard 
Oil Co. (Indiana)/Loutsiana, 4/12/ 
88, RM3-107 Rm3-108 
The DOE issued a Decision granting 
the Motion for Modification filed by the 
State of Louisiana in the National 


Helium and Standard Oil Co. {Indiana} 
refund proceedings. In its Motion, 
Louisiana stated that it had fully 
implemented the programs approved in 
the DOE's prior Decision, Nationaf 
Helium Corp./Louisiana, 14 DOE 85,297 
(1986), and that $7,923 was not 
expended. The State requested that the 
remaining funds be allocated to the 
vanpooling program appreved in 
Chorter Co/Lonisiona, 16 DOE 485,123 
(1987). The DOE found that the 
modification provided restitution to 
injured consumers of refined petroleum 
products. Accordingly, Louisiana's 
submission was gran’ 
Norman W. Pittillo, 4/13/88, RF272- 
2376, et al. 

The DOE issued a Decision and Order 
granting 50 Applications for Refund from 
available crude oil overcharge funds. 
The 50 claimants were farmers who 
used either a U.S. Department of 
Agriculture petroleum consumption 
formula or actual records to derive the 
number of gallons of petroleum prodacts 
they use during the period August 19, 
1973 through January 27, 1981. Because 
the claimants relied on the end-user 
presumption, they were not required to 
demonstrate injury. A total of $1,524 
was approved in this Decision and 
Order. 

Orlyn D. Chunat et al., 4/12/88. RF272- 
4399 et ak 


overcharge funds to nine applicants 
based on their respective purchases of 
refined petroleum products during the 
period August 19, 1973 through January 
27, 1981. Each applicant used the 
products for various agricultural! 
activities, and each determined its claim 
either by consulting actual purchase 
records or by estimating its consumption 
based on the acres it farmed. Each 
applicant was an end-user of the 
products which form the basis of its 
claim and was found to be injured under 
the end-user presumption of injury. The 
sum of the refunds granted in this 
Decision is $249. 


Roland D. Burger et al., 4/13/88, RF272- 
4255 et al. 

The Department of Energy issued a 
Decision and order 
applications for refund in the Subpart V 
crude oil refund proceedings filed by 14 
applicants. Each applicant used 
petroleum products for various 
agricultural activities, and each 
determined its volume claim with 
reference to sales receipts, loca} fuel 
supplier records or the U.S. Department 
of Agriculture’s data showing average 
annual petroleum product consumption 
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per acre. Each applicant was an end- 
user and was therefore found injured 
under the end-user presumption of 
injury. The sum of the refunds granted in 
this Decision is $1,085. 


Suburban Propane Gas.Corporation/All- 

’ Weather Roofing Co., Inc. et al., 4/ 

13/68, RF272-76 et al. 

The DOE issued a Decision and Order 
granting applications filed. by five end- 
users of propane requesting refunds 
from the Suburban Propane Gas 
Corporation consent order fund. 
According to the procedures set forth in 
Suburban Propane Gas Corp., 16 DOE 
{ 85,382 (1987], each applicant was 
found to be eligible for a refund based 
on the volume of propane it purchased 
from Suburban. The total amount of 
refunds approved it this Decision is 
$820, representing $732 in prinicpal plus 
$88 in accrued interest. 


Tri-County Metropolitan Transit, 
District of —— et al., 4/13/88, 
RF272-200 et al. 

Tri-County Metropolitan Transit 
District of Oregon and four other 
metropolitan and regional transit 
authorities filed applications for refund 
in the Subpart V crude oi! refund 
proceedings. A group of utilities, 
transporters and manufacturers filed 
objections to the transit authorities 
applications, claiming that the 
applicants should not be eligible to 
receive refunds because they were not 
injured end-users. The objectors also 
claimed that as governmental 
authorities the applicants are ineligible 
for refunds from the twenty percent of 
the crude oif overcharge funds reserved 
to pay Subpart V claims. The DOE 
rejected both of the objectors’ 
arguments. With respect to the latter, 
the DOE found that not all of the 
applicants were governmental entities, 
and even where they were, the Stripper 
Well Settlement Agreement does not 
prohibit a state from filing a claim for 
direct restitution. With respect to the 
former argument, the DOE found that 
the objectors had not met the burden of 
going forward with evidence to rebut the 
end-user presumption of injury. 
Accordingly, the applications were 
approved and the transit authorities 
were granted refunds totaling $64,037. 


Dismissals 


The following submissions were 
dismissed: 


Leader Heights Gulf 
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Copies of the full text of these 
decisions and orders are available in. the 
Public Reference Room of the Office of 
Hearing and Appeals, Room 1E-234, 
Forrestal Building, 1000 Independence 
Avenue; SW., Washington, DC 20585, 
Monday through Friday, between the 


Guidelines, a commercially published: 
loose leaf reporter system.. 

George B..Breznay,, 

Director, Office of Hearingsand Appeals: 
May 17,.1968:. 


[FR Doc: 88-11697 Filed’ &-24-88; 8:45.am}} 
BILLING CODE. 6450-01-M 


Issuance of Decisions. and Orders 
During the Week of April 18 Through 
April 22, 1988 

During, the week of April 18 through | 
April. 22,1988, the decisions and orders. 
summarized below. were: issued: with: 
respect. to: appeals: and: applications: for 
other relief filed with the Office of 


Office. of Hearings. and. Appeals. 
Appeals 
Marty Jane Hatfield, 4/21/88, KFA-0177 
On March 25,,1988;, Marty Jane: 
Hatfield filed. an Appeal. from a 
determination issued to her on March 1, 
1988 by the: Privacy Act Officer of the 
Oak Ridge Operations Office of the 
Department of Energy. That 
determination partially. granted Ms. 
Hatfield’s request for information 
pursuant to the Privacy Act. In 
considering the Appeal, the DOE found 
that the Privacy Act Officer's 
determination to withhold case 
analyses, memoranda and notes to file 
pursuant to subsection (d)(5)} was 
consistent with tire: Privacy Act and 
DOE's implementing regulations, 
Robert J. Yaes, 4/19/88, KFA-0174 
Robert J. Yaes filed an Appeal from a 
determination by the Chairman of the 
Superconducting Super Collider (SSC) 
Task Force of a request which Yaes:had 
submitted under the Freedom of 


Information. Act.. Yaes sought all 
documents. which. would. show hew the 
cost estimates for and 
operating the SSC were derived. In 
considering the: Appeal, the DOE feund 
that all responsive documents. were 
properly withheld under Exemption: 5 to 
the FOSSA. Fhe DOE noted that by 
requesting documents that show how 
the cost estimates were derived, Yaes 
was. requesting information that would: 
necessarily reveal: the deliberative. 
om Accordingly, Yaes’ Appeal was: 
enie 


Request for Modification and/or 
Rescission 


California, 4/18/88, KFR-0043 

On April 8. 1988, the DOE issued a 
Decision. and Order with respect to 
Pacific Gas & Electric €a., 17 DOE 
{ 85,315,. concerning; Applications for 
Stays filed. by a group of states and 
territories. Subsequently, California 
informed the DOE that despite the 
DOE’s assertiorm that it was: among: the 
group of states seeking the Stays, it was 
in fact not a member of that group and 
requested that the Decisiom and Order 
be modified! to reflect that fact. The DOE 
reviewed the pleadings; determined that 
California was correct, and granted its 
request accordingly. 
Refund Applications 


Arthur:Zech, et al., 4/18/88, RF272-2440, 
et.al. 

The DOE issued a Decision and Order 
granting. 50: Applications: for Refund from 
available crude oil overcharge funds. 
The-50: claimants were: farmers who: 
used either the: U.S. Department of 
Agriculture petroleum consumption 
formula: or actual: records to derive: the 
number of gallons of petroleum products 
they used during the period: August 19, 
1973 through January 27,. 1981. Because: 
the claimants relied on the end-user 
presumption, they were not required to 
demonstrate injury. A total of $1,187 
was approved ir this Decision and 
Order. 


Baldwin County Board of Education, 4/ 
19/88, RF272-3110. 

The DOE. issued @ Decision 
concerning am Application for Refund 
filed by Baldwin County. Board of 
Education (Baldwin) in the Subpart V 
crude oil: refund: proceedings. The 
Applicant purchased eight different 
products during the period August 19, 
1973 through January 27, 1981. The DOE 
determined that seven of the products. 
purchased. by Baldwin, including brake 
fluid and solvents,. are eligible. products 
for the: purposes of the crude oil. refund 
proceedings... However,, the DOE 
concluded that antifreeze-is: not an 


eligible product and, therefore, denied. 
that portion of the Applicants’ claim. 
The total refund approved ia its 
Decision is $527. 


Beta Development Co./Caribow Four 
Corners, Inc.,. Standard Oil: Co- 
(Indiana}/Caribou Four Corners, 
Ine., 4/22/88 RR132-1, RR21-4 

The DOE. considered a Motion for 

Modification filed by Caribou Four 

Corners, Inc... requesting further crude 

oil refunds from: consent order funds 

remitted: to the DOE by Beta 

Development Company and Standard 

Oil Company findiana){Amoco). The: 

DOE. rejected Caribou’s claim that it 

was entitled to refunds based on 

purchases of crude oil from Beta during 
the period covered by the Entitlements 

Program, finding that the Program: 

should have-generally compensated the 

firm for any injury caused by 
certification violations during that 
period: However, the DOE did. find that 

Caribou, as a small refiner and 

entitlements purchaser during 

November 1974, was: not compensated in 

that month for injury caused by 

certification violations. Further, the DOE 

found that Caribou was entitled to a 

greater percentage of the. Beta consent 

order fund than.it had originally ~ 
received. Accordingly, Caribou was 
granted an additional refund of $16,640 
in principal and $18,233 in interest. The 

DOE. denied Caribou’s. request for a 

crude oil! refund from the Amoco 

consent order fund, finding that Caribow 
had not established the likelihood that 
any overcharge occurred in connection 
with its purchases of Amoco crude oil. 


Cherokee Paving Company, 4/18/88 RF 
272-2197 

The DOE issued. a Decision and Order 
granting an Application for Refund filed 
by Cherokee Paving Company 
(Cherokee) in. connection with the 
Subpart V crude oil overcharge refund 
proceedings. The DOE determined that 
Cherokee was eligible for a refund 
because it substantiated its gallonage 
claim, and it bore the impact of any 
crude oil overcharges. Cherokee used 
actual records to arrive at its. gallonage 
figures for gasoline, diesel fuel, motor 
oil, grease, and pure liquid asphalt. 
Cherokee estimated its propane 
purchases by dividing its propane 
expenditures by an average $0.30/gallon 
of propane. The DOE found that 
although Cherokee is a paving 
contractor, it was not reimbursed for 
fuel expenses, or increases in those 
expenses. Therefore, the DOE concluded 
that Cherokee would have been injured! 
by any crude oil overcharges associated 
with the gaHons purchased. A total 
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refund of $1,222 was approved in this 
Decision and Order. 


Conoco Inc./Frontier Airlines, Inc., 4/ 
22/88, RF220-490 

The DOE issued a Supplemental 
Decision and Order directing the DOE 
Controller to disburse a refund of 
$15,911 from the Conoco Inc. escrow 
account which had been granted to 
Frontier Airlines on November 6, 1986, 
plus the interest which has accrued on 
that amount. The refund had not been 
remitted to Frontier pursuant to a 
request made by the U.S. Department of 
Justice in connection with the firm’s 
bankruptcy proceeding. Since the Justice 
Department has now dropped its 
objection to the payment of the refund 
to Frontier, this Supplemental Decision 
was issued. 


Frank L. Day et al., 4/20/88, RF272-6423 
et al. 

The DOE issued a Decision and Order 
granting refunds from crude oil 
overcharge funds to 50 applicants based 
on their respective purchases of refined 
petroleum products during the period 
August 19, 1973 through January 27, 
1981. Each applicant used the products 
for various agricultural activities, and 
each determined its purchase volume 
either by consulting actual records or by 
estimating its consumption based on the 
acres it farmed. Each applicant was an 
end-user of the products it claimed and 
was therefore found to be injured under 
the end-user presumption of injury. All 
of the claimants will be eligible for 
additional refunds as additional crude 
oil overcharge funds become available. 
The sum of the refunds granted in this 
Decision is $993. 


Getty Oil Company/B & D Oil Company, 
4/18/88, RF265-2621 

The DOE issued a Decision and Order 
concerning an inadvertent 
understatement of 50,000 gallons of 
middle distillate in the purchase volume 
used in calculating the refund previously 
granted to B & D Oil Company. 
Accordingly, the refund previously 
granted to B & D was corrected and the 
total B & D refund approved was $12,658, 
representing $6,231 in principal and 
$6,427 in accrued interest. 


Getty Oil Company/Primerica 
Corporation, 4/22/88, RF265-2615 

The DOE issued a Decision and Order 
concerning an Application for Refund 
filed by an end-user of products covered 
by a consent order that the DOE:entered 
into with Getty Oil Company. The 
applicant submitted information 
indicating the volumes of Getty propane 
and ethane that were purchased during 
the consent order period. As an end- 


user, the applicant was entitled to 
receive the full volumetric refund. The 
sum of the refund-approved in this 
Decision is $377,296, representing 
$185,727 in principal and $191,569 in 
accrued interest. 


Holiday of Minocqua, Inc., 4/18/88, 
RF272-6839 

The DOE issued a Decision and Order 
denying an application for refund filed 
by Holiday of Minocqua, Inc. in the 
crude oil refund proceeding. Minocqua 
was a retail merchandise store which 
also resold motor gasoline during the 
period of price controls. Although 
Minocqua substantiated its motor 
gasoline purchases, it did not submit 
any arguments or information to 
demonstrate that it was injured by crude 
oil overcharges. Accordingly, 
Minocqua’s application was denied. 


Husky Oil Company/Chem Oil & Tire 
Company, 4/18/88, RF161-13 

The DOE issued a Decision and Order 
concerning an Application for Refund 
filed by Chem Oil & Tire Company, a 
retailer of Husky motor gasoline. Chem 
Oil submitted information which 
indicated that it purchased 22,555,064 
gallons of motor gasoline from Husky 
during the consent order period. Under 
the refund procedures established for 
Husky applicants, Chem Oil’s purchase 
claim yielded an allocable share of 
$10,285 plus a proportionate share of the 
interest that has accrued on the Husky 
consent order fund. However, since 
Chem Oil failed to make the required 
showing of injured for a full volumetric 
refund, the DOE approved a refund for 
the firm at the $5,000 small claims 
threshold level. Accordingly, Chem Oil 
was granted a refund of $7,314, 
representing the $5,000 principal plus 
$2,314 in accrued interest. 


Keller Oil Company/Hartford Wood 
River Terminal, 4/22/88, RF298-16 


The DOE issued a Decision and Order 
concerning an Application for Refund 
filed by Hartford Wood River Terminal 
in the Keller Oil Company special 
refund proceeding. Information 
submitted by Harford indicated that the 
firm was a spot purchaser of Keller 
motor gasoline during the consent order 
period. According to the procedures 
outlined in Keller Oil Co., 16 DOE 
{ 85,147 (1987), a spot purchaser is 
ineligible for a refund unless it 
demonstrates that its purchases of 
Keller motor gasoline were sold to base 
period customers at a loss which was 
not subsquently recouped. Hartford 
failed to submit any information either 
to establish that it was not a spot 
purchaser or to rebut the spot purchaser 


Federal Register / Vol. 53, No. 101 / Wednesday, May 25, 1988 / Notices 


presumption. Accordingly, Hartford’s 
request for a refund was denied. 


Mobil Oil Corporation/Berks Fuel 
Storage, Inc., 4/22/88, RF225-9626 
The DOE issued a Decision granting 
an Application for Refund from the 
Mobil Oil Corporation escrow account 
filed by Berks Fuel Storage, Inc., a 
retailer and reseller of Mobil distillates. 
The applicant elected to apply for a 
refund based upon the presumptions set 
forth in Mobile Oil Corp., 13 DOE 
{ 85,339 (1985). The DOE granted a 
refund of $6,219 ($5,000 principal plus 
$1,219 interest). 


Mobil Oil Corporation/Rosenthal Oil 
Co., Wagner Oil Co., Mayer Oil Co., 
4/22/88, RF225-9333 et al. 


The DOE issued a Decision and Order 
granting Applications for Refund from 
the Mobil Oil Corporation escrow 
account filed by Rosenthal Oil Co. 
(Rosenthal), Wagner Oil Co. (Wagner) 
and Mayer Oil Co. (Mayer), resellers of 
Mobil refined petroleum products. In 
their refund applications, the claimants 
elected to submit documentation that 
they were injured by Mobil's pricing 
practices rather than to rely on the 
presumptions set forth in Mobil Oil 
Corp., 13 DOE { 85,339 (1985). Applying 
a competitive disadvantage analysis to 
the motor gasoline data submitted by 
the three applicants, the DOE 
determined that the motor gasoline 
purchased by each firm during the 
consent order period was purchased at 
prices higher than the average market 
price. The DOE concluded that 
Rosenthal, Wagner and Mayer suffered 
competitive disadvantages and were 
therefore eligible to receive full 
volumetric refund amounts for their 
purchases of motor gasoline from Mobil. 
In the cases of Rosenthal and Mayer, 
additional refunds for purchases of 
Mobil middle distillates were granted 
because the firms qualified as small 
claims purchasers and their total refund 
was less than $5,000. The refunds 
granted to the firms totalled $17,486, 
representing $14,058 in principal and 
$3,428 in interest. 


Mobil Oil Corporation/The Atlas Oil 
_ Company, 4/20/88, RF225-9203 

The DOE issued a Decision and Order 
granting an Application for Refund from 
the Mobil Oil Corporation escrow 
account filed by The Atlas Oil Company 
(Atlas), a reseller of Mobil refined 
petroleum products. In its refund 
application, Atlas elected to submit 
documentation that it was injured by 
Mobil’s pricing practices rather than to 
rely on the presumptions set forth in 
Mobil Oil Corp., 13 DOE { 85,339 (1985). _ 
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Applying a competitive disadvantage: 
analysis to the motor gasoline data: 
submitted by Atlas, the DOE determined 


during the consent order period. were 

purchased at prices higher than the 

market average price. The. DOE 

concluded that Atlas suffered a 

competitive disadvantage and was 

therefore eligible to receive the full 
volumetric refund’ amount for its 
purchases from Mobil. The total refund 
granted to Atlas was $84,908), 
representing $68,266 im principal and 
$16,642 in interest. 

Petroleum Heat and Power Co., Inc./ 
Catanzaro Oil & Heating Co., Inc., 
Bottini Fel Corporation, 4/18/88, 
RF285-12, RF285-16 

The DOE issued a Decision and Order 
concerning Applications. for Refund filed 
by Catanzaro. Oil & Heating Co., Inc. and 

Bottini Fuel Corporation in the 

Petroleum Heat & Power Co., Inc. 

(PH&P) special refund: proceeding, 

Petroleum-Heat.and Power Co., 15 DOE 

{ 85,036 (1986). Because. neither firm. was 

able to establish its purchase volumes 

from PH&P during, the consent order 
period, their Applications for Refund 
were denied. 


Plaquemines. Oil Sales Corp:/Penrod 
= Co.,, et al., 4/21/88, RF305-1 
et 

The DOE issued a Decision and Order 
granting refund! applications filed by one 
reseller and three end-users seeking 
refunds. from. the Plaquemines. Oil Sales 

Corp. consent order fund. In accordance: 

with the standards established in 

Plaquemines. Oil Sales: Corp.,. 17 DOE. 

{ 85,059 (1988). each applicant. 

documented its purchase: volumes of 

Plaquemines product and was found to 

be eligible to receive a refund. The total 

amount of refunds approved in the. 

Decision was $65,284, representing 

$46,425 in-principal and $18,859 in 

interest. 


Reiniger Bros., Inc.. et al. 4/20/88, 
RF272-6788 et al. 

The DOE issued a Decision and Order 
granting refunds from crude oil 
overcharge funds to 50 applicants based 
on their respective purchases of refined 
petroleum products. during the period 
August 19,. 1973: through January 27, 
1981. Each applicant used the products: 
for various agricultural activities, and 
each determined its:claim either by 
consulting actual purchase: records or by 
estimating its consumption based on the 
acres it farmed. Each applicant was an 


end-user of the products it claimed and 
was therefore found injured under the 
end-user presumption: of injury. The sum 
of the refunds granted ir this Decision is 
$1,508. 
Saber Energy, Inc./The Coastal 
Corporation, 4/18/88, RF192-9 

The DOE issued. a Decision and Order 
granting a refund from the Saber Energy, 
Inc. consent order fund to The Coastal 
Corporation. Since Coastal. was a spot 
purchaser of Saber petreleum products,, 
the DOE stated that the firm was 
requested to overcome the presumption. 
that it was not injured by these Saber 
spot purchases. The DOE found that 
during the consent order period, Coastal 
sold. various. Saber petroleum products 
at less than their purchase: price. The. 
DOE also found that these purchases 
were made pursuant to short term 
contracts which obligated Coastal to 
purchase a. certain volume of Saber 
products at set prices. Based on those 
findings, the DOE.concluded that 
Coastal had overcome. the spot. 
purchaser presumption for its, purchases: 
of regulated Saber petroleum predicts: 
during the period. of price controls. 
Accordingly,. the firm was granted: a 
refund of $6,326 plus interest, its. fulk 
allocable share of the Saber refund pool 
for those purchases: ~ 
Savannah: Electric & Power Co., 4/21/88, 

RF272-59 

The DOE issued a Decision and Order 
granting a refund to Savannah Electric & 
Power Co. The firm had submitted an 
Application for Refund in OHA’s 
Subpart V crude oil overcharge refund 
proceedings. The DOE fund that the 
Applicant had provided sufficient 
evidence of the volume of refined 
petroleum products. that it purchased 
during the period August 19, 1973 
through January 27, 1981 and that it had 
certified that it woud pass through the 
refund to its customers. In reaching its 
determination, the DOE-rejected the 
comments submitted. by a group of 
States in opposition to Savannah's 
claim. Specifically, the DOE found that 
the States had not demonstrated that 
Savannah was ineligible to receive.a 
refund on behalf of its injured 
customers. The refund granted was 
$154,329 


U.L. Smith, et al., 4/18/88, RF272-932, et 
al. 

The DOE issued a Decision and Order 
granting 33 Applications for Refund filed 
in the Subpart V crude oil refund 
proceedings. Each applicant purchased 
refined petroleum products during the 
pericd August 19, 1973 through January 


18895 


27,1981, and used’ the products for 
various agricultural activities. Each 
applicant determined the volume of its 
fuel purchases by consulting actual 
purchase records or by estimating its 
consumption based on the acres it 
farmed. The sum of the refunds granted 
in this Decision is $1,714. 


Wayne Frerichs, et al. 4/21/88, RF272- 
1130, et al. 


The DOE issued a Decision and Order 
granting 34 Applications for Refund filed 
in the Subpart V crude oi! refund 
proceedings. Each applicant purchased 
refined petroleum products during the. 
period August 19, 1973 through January 
27,1981, and used the products for 
various agricultural activities. Each 
applicant determined the volume of its 
fuel purchases. by consulting actual 
purchase records or by. estimating its 
consumption based on the-acres.it 
farmed. The sum of the refunds granted 
in this Decision is $748. 


— 


The following submissions were 
dismissed: 
Case: No: 
Name 
Champlin Marina; Iie:........00s0sss00+e .. RF225-6320 
Clauss Heating: Oils;. Inc..................... RF225-5205. 
DeYoung Enterprises, Inc... .. RF225-9009 
Eugene S. Post .. KFA-0176 
Haney Oil Co se RF225-10997 
RF225-10998 
Houston Executive Air Service, Inc... RF225-447 
Southwest Mississippi Electric RF272-1188 
Power Association. 
Telum, Inc 
Triboro Coach Corporation 


BRO-1244 


RF225-7160: 


Ultramar Petroleum, Ince..........000-000 RF 225-9997 
RF225-9998 


Copies of the full text of these 
decisions and orders are available in the 
Public Reference Room of the Office of 
Hearings and Appeals, Room 1E-234, 
Forrestal Building, 1000 Independence 
Avenue, SW., Washington, DC 20585, 
Monday through Friday, between the 
hours of 1:00 p.m. and. 5:00 p.m., except 
federal holidays. They are also available 
in Energy Management: Federal Energy 
Guidelines, a commercially published 
loose leaf reporter system. 

May 17, 1988. 


George B. Breznay, 

Director, Office of Hearings and Appeats. 
[FR Doc. 88-11698: Filed 5-24-88; 8:45 am} 
BILLING CODE 6450-01-M 
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ENVIRONMENTAL PROTECTION 
AGENCY 


Office of Pesticides and ‘Toxic. 
Substances: 


[OPP-100051; FRL-3383-5] 


Planning Research Corporation; 
Transfer of Data 


AGENCY: Environmental Protection 
Agency (EPA). 
ACTION: Notice. 


SUMMARY: This is a notice to certain 
persons who have submitted 
information to EPA in connection with 
pesticide information requirements 
imposed under the Federal Insecticide, 
Fungicide, and Rodenticide Act (FIFRA) 
and the Federal Food, Drug, and 
Cosmetic Act (FFDCA). Planning 
Research Corporation (PRC) will 
perform work specified in Delivery 
Orders issued under existing EPA 
contracts. This work will be done for the 
EPA Office of Pesticides and Toxic 
Substances (OPTS), and will require 
access to certain information submitted 
to EPA under FIFRA section 7. This 
information is defined as confidential 
business information (CBI) in FIFRA 
section 7(d). This information will be 
transferred to PRC as authorized by 40 
CFR 2.307(h)(3). This action will enable 
PRC to fulfill the terms of these 
contracts, and serves to notify affected _ 
persons. 

DATE: PRC will be given access to this 

information no sooner than fune 1, 1988. 

FOR FURTHER INFORMATION CONTACT: 
By Mail: 

Catherine S. Grimes, Program 
Management and Suport Division 
(TS-757C); Office of Pesticide 
Programs, Environmental Protection 
Agency, 401 M Street SW:, 
Washington, DC 20460. 

Office location and telephone number: 
Rm 212, CM #2, 1921 Jefferson Davis 
Highway, Arlington, VA (703-557- 
4460). 


SUPPLEMENTARY INFORMATION: EPA 
currently has contracts with PRC under 
Nos. 68-01-6844 and 68-01-7361. Under 
Delivery Order 095 of EPA Contract No. 
68-01-6844, PRC will provide systems 
operation and maintenance services for 
OPTS' prime computer at EPA. In the ~ 
process of this work, PRC employees 
will have access to FIFRA section 7 
data. 

Under Delivery Order 047 of EPA 
Contract No. 68-01-7361, PRC will: 
provide, at EPA Regional Offices, data: 
entry services on production data 


submitted by pesticide producers wales 


section 7 of FIFRA: 


These Delivery | Orders will not be 


subcontracted by PRC. 


The Office of Pesticide Programs has’ 


‘ determined that access, by PRC to 


information on all pesticide chemicals is 
necessary for the performance of these 


- Delivery Orders. 


This information is entitled to 
confidential treatment, having been 
submitted to EPA under section 7 of 
FIFRA : 


In accordance with the requirements 
of 40 CFR 2.307(h)(2), PRC shall not use 
the information for any purpose other 
than purpose(s) specified in the 
contracts; shall not disclose the 
information in any form to a third party 
without prior written approval from the 


Agency or affected business; and shall 


require that each official and employee 
of the contractor sign an agreement to. 
protect the information from 
unauthorized release. In addition, PRC is 
required to submit for EPA approval a 
security plan under which any CBI will 
be secured and protected against 
unauthorized release or compromise. No 
information will be provided to PRC 
until the above requirements have been 
fully satisfied. Records of information 
provided to PRC will be maintained by 
the Delivery Order Officer for these 
contracts in the EPA Office of Pesticides 
and Toxic Substances. All information 
supplied to PRC by EPA for use in 
connection with these Delivery Orders 
will be returned to EPA when PRC has 
completed its work. 

Dated: May 5, 1988. 
Douglas D. Campt, 
Director, Office of Pesticide Programs. 
[FR Doc. 88-11449 Filed 5-24-88; 8:45 am] 
BILLING CODE 6560-50-M 


[OPP-36158; FRL-3383-6] 


Addenda on Data Reporting to 
Pesticide Assessment Guidelines 


AGENCY: Environmental Protection 
Agency (EPA). 
ACTION: Request for Comments. 


SUMMARY: EPA is making available, for 
public comment, proposed addenda to 
the following studies in the Pesticide 
Assessment Guidelines: rodent 
oncogenicity, general metabolism, and 
livestock feeding studies. The addenda 


_ would supersede paragraphs in the 
' Guidelines on data reporting and would © 
‘published in the Federal Register of 
“ - October 24, 1984 (49 FR 42856). The Data _ 


provide a format for the preparation of» 
study reports by those submitting data 


to EPA. This will increase the efficiency - 
_ of pesticide registration and other 


regulatory activities. Copies of the 


* proposéd:addenda are available at the 
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abiliit listed below for the Information 
Services Section. _ ; 


"DATE: Comments, identified by. the. 


docket control number OPP-36158 must . 

be received on.or before July 25;:1988. 

ADDRESS: Submit .three copies of written 

comments, identified with the-docket:: -: 

control number “OPP-36158” by mail to: 

Information Services Section, Program - © 
Management and Support Division 
(TS—757C), Office of Pesticide 
Programs, Environmental Protection 
Agency, 401 M Street SW., 
Washington, DC 20460, 

In person, deliver comments to: Rm. 236, 
CM #2, 1921 Jefferson Davis Highway, 
Arlington, VA. 

Information submitted in any 
comment concerning this notice may be 


\ claimed confidential by marking any 


part or all of that information as 
“Confidential Business Information” __ 
(CBI). Information so marked will not be. 
disclosed except in accordance with 
procedures set forth in 40 CFR Part 2. A’ 
copy of the comment that does not 
contain CBI must be submitted for 
inclusion in the public record. 
Information not marked confidential 
may be disclosed publicly by EPA 
without prior notice to the submitter. All 
written comments will be available for 
public inspection in Rm. 236 at the 
address given above, from 8 a.m. to 4 
p.m., Monday through Friday, excluding 
legal holidays. 

Copies of the draft guidelines are also 
available at this above address. 


FOR FURTHER INFORMATION CONTACT: 

Elizabeth M.K. Leovey, Hazard 
Evaluation Division (TS-769C), Office 
of Pesticide Programs, Environmental 
Protection Agency, 401 M Street SW., 
Washington, DC 20460. 

Office location and telephone Number: 
Rm. 703, CM #2, 1921 Jefferson Davis 
Highway, Arlington, VA (703-557- 
2162). : 


SUPPLEMENTARY INFORMATION: The 
Pesticide Assessment Guidelines 
describe protocols for performing tests 
to support the registration of pesticides 
under the Federal Food, Drug, and 
Cosmetic Act and the Federal 
Insecticide, Fungicide, and Rodenticide 
Act. A description of the organization of 
these Guidelines and their relationship 
to data requirements, along with the 
necessary information for ordering them . 
from the National Technical Information 
Service, appears in 40 158.115, 


Reporting addenda will clarify sections" 
in the Guidelines on data reporting and . 
provide formats which guide pesticide 
registrants in report preparation. With 
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consistent and complete reports, the 
Agency will spend less time in 
reorganizing data, retrieving 
information, and resolving 
misunderstandings. 

This is the fifth set of Data Reporting 
addenda which has been made 
available for public comment. Public 
comment for the other sets were 
requested in the Federal Register of July 
31, 1985 (50 FR 31010); May 21, 1986 (51 
FR 18660); October 15, 1986 (51 FR 
36753); and March 25, 1987 (52 FR 9536). 
Most of these guidelines have been 
published by the National Technical 
Information Service as announced in the 
Federal Register of November 26, 1986 
(51-FR 42931); September 23, 1987 (52 FR 
35766); January 28, 1988 (53 FR: 2535) and 
April 13, 1988.(53 FR 12186). The 
unpublished documents are being 
revised for publication in the near 
future. The specific subdivisions and 
series now being considered are: 
Subdivision F, Series 83-2 and 83-5, ~~ 
Rodent Oncogenicity Study; Subdivision 
F, Series 85-1, General Metabolism; and 
Subdivision O, Series 171-4{c){3), 
Residues in Meat, Milk, Poultry, and 


Eggs: Livestock Feeding Studies. This is 


expected to be the last set of Data 
Reporting Guidelines developed for this 
effort: 

Drafts have been reviewed by the 
Agency. Comments on this set of 
reporting formats will be considered by 
the.Agency in preparing’a final draft for 
publication by the National Technical. 
Information Service. 

Dated: May 11, 1988. 

Anne L. Barton, 

Director, Hazard Evaluation Division, Office 
of Pesticide Programs. 

(FR Doc. 88-11447 Filed 5-24-88; 8:45 am] 
BILLING CODE 6560-50-M 


[PF-497; FRL-3384-2) 


Pesticide Tolerance Petitions; Elanco 
Products Co. 


AGENCY: Environmental Protection — 
Agency (EPA). 
ACTION: Notice. 


- SUMMARY: This notice announces the 
filing of pesticide petitions and food/’ 
feed: additive petitions proposing the 
establishment of tolerances and/or 
regulations for-residues of certain 
pesticide chemicals in or on certain 
agricultural commodities. ~ 
aponess: By mail, submit written’ © 
comments to: ~~ eat 
Information Services’ Section, Program 
- Management and Support Division 

- (TS-757C}; Office of Pesticide 

Programs, Environmental! Protection 


Agency, 401 M Street SW., 
Washington, DC 20460. 

In person, bring comments to: Rm. 236, 
CM #2, 1921 Jefferson Davis Highway, 
Arlington, VA 22202. 

’ Information submitted as a comment 


- concerning this notice may be claimed 


confidential by marking any part or all 
of that information as “Confidential 
Business Information” (CBI). 
Information so marked will not be 
disclosed except in accordance with 


procedures set forth in 40'CFR Part 2.:A-- 


copy of the comment that does not 
contain CBI must be submitted for 
inclusion in the public record. 
Information not marked confidential 
may be disclosed publicly by EPA 
without prior notice. All written 
comments will be available for public 
inspection in Rm. 236 at the address. 
given above, from 8 a.m. to 4 p.m., 
Monday through Friday, excluding legal 
holidays. 

FOR FURTHER INFORMATION CONTACT: 
By mail: Registration Division (TS- 
767C), Attention: Product Manager (PM) 


‘named in the petition, Environmental 
‘Protection Agency, Office of Pesticide 
‘Programs, 401 M Street SW., 


Washington, DC 20460. 
_ In person, contact the PM named in 


“each petition at the following office 


location/telephone number: 


Rm. 207, CM #2, 
703-557-2690. 
Rim. 227, CM #2, 
703-557-1900. 
Rim. 237, CM #2, 
703-557-1830. 


Rm. 245, CM #2, 
703-557-1900. 


SUPPLEMENTARY INFORMATION: EPA has 
received pesticide (PP) and/or food and 
feed additive (FAP) petitions as follows 
proposing the establishment and or 
amendment of tolerances or regulations 
for residues of certain pesticide 
chemicals in or on certain agricultural 


‘ commodites. . : 


Initial Filings 

1; PP 73517. Elanco Products Co., 
Division of Eli Lilly and Co., P.O, Box 
708, Greenfield, IN 46140, proposes 


amending 40 CFR 180.421 by 


establishing a regulation to permit the 


- residues of the fungicide fenarimol 
[alpha-{2- chlorophenyl)-alpha-(4- 


chloropheny!)-5-pyrimidinemethanol] in 
or’on pears at 0.1 ppm. The proposed 


‘ analytical method for determining 


residues is gas chromatography. (PM-21) 


2. PP 8F3607. Hoechst Celanese Corp.. 
Route 202-206 North, Sommerville, NJ 
08876, proposes amending 40 CFR Part 
180 by establishing a regulation to 
permit the residues of the herbicide 
monoammonium 2-amino-4- 
(hydroxymethylphosphiny])-butanoate 
(expressed as 2-amino-4- 
(hydroxymethylphosphiny! butanoic 
acid) and 3-methylphosphinicopropionic 
acid (expressed as 2-amino-4- 
(hydroxymethylphosphinyl) butanoic 
acid) in‘or on soybean seed at 0.05 ppm; 
apples at 0.05 ppm; grapes at 0.05 ppm; 
field corn grain, forage, fodder, and 
silage at 0.05 ppm; nuts at 0.05 ppm; and 
almond hulls at 0.50 ppm. The proposed 
analytical method for determining 
residues is high-pressure liquid 
chromatography. (PM 23). 

3. PP 8F3611. Ciba Geigy Corp., 
Agricultural Division, Greensboro, NC 
27419, proposes amending 40 CFR 
180.368 by establishing a regulation to 
permit the residues of the herbicide 
metolachlor (2-chloro-N-(2-ethyl-6- 
methylphenyl)-N-(2-methoxy-1- 
methylethy!l acetamide) and its 
metabolites determined as 2-[2-ethyl-6- 
methylpheny!)-amino]-1-propanol and 4- 
(2-ethy!-6-methyl-phenyl)-2-hydroxy-5- 
methyl-3-morpholinone in or on 
nongrass animal feeds group at 3.0 ppm. 
The proposed analytical method for 
determining residues is gas 
chromatography. (PM 23). 

4. PP 6F3612. Agricultural Genetics 
Co. Ltd., C/O Jellinek, Schwartz, 
Connolly & Freshman, Inc., 1350 New 
York Ave., NW., Suite 400 Washington, 
DC 20036, proposes amending 40 CFR © * 
Part 180 by establishing an exemption 
from the requirement of a tolerance for 
the granulosis virus (CpGV) of the 
codling moth when used as a pesticide 
on apples, pears, and walnuts. (PM 17). 

5. PP 8F3622. Dow Chemical U.S.A.., 
Agricultural Products Department, P. 0. 
Box 1706, Midland, MI 48640, proposes 
amending 40 CFR 180.431 by 
establishing a regulation to permit the 
residues of the herbicide clopyralid (3,6- 
dichloro-2-pyridinecarboxylic acid) in or 
on field corn grain at 0.2 ppm, field corn 


‘fodder at'4.0 ppm, ‘and field corn green. : 
‘forage and silage at 0.8 ppm. The 


proposed analytical method for 
determining residues is gas 
chromatography using Hall electrolytic 
conductivity detector. (PM 23). 

6. PP 8F3627. Mycogen Corp.,.c/o W.R. 
Landis Associates, Inc., P.O. Box 5126, 
Valdosta, GA 31605-5126, proposes 
amending 40 CFR Part 180 by 
establishing an exemption from the 
requirement of a tolerance for Bacillus 
Thuringiensis var. San Diego in or on all 
raw agricultural commodities. (PM 17). 
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7. PP 8F3629. BASF Corp., Chemicals 
Division, Agricultural Chemcials Group, 
100 Cherry Hill Rd., Parsippany, NJ 
07054, proposes amending 40 CFR 
180.412 by establishing a regulation to 
permit the residues of the herbicide 2-[1- 
(ethoxyimino)butyl]-5-[2- 
(ethylthio)propylj-3-hydroxy-2- 
cyclohexene-1-one and its metabolites 


containing 2-cyclohexene-1-one moiety, 


in or on pomefruits at 0.2 ppm. The 
proposed analytical method for 
determining residues is gas 
chromatography. (PM 25). 

8. PP 8F3630. Elance Products Co., A 
Division of Eli Lilly and Co., P.O. Box 
708, Greenfield, IN 46140, proposes 
amending 40 CFR 180.421 by 
establishing a regulation to permit the 
residues of the fungicide fenarimol (a-{2- 
chloropheny)]j-a-[4-chioropheny]lj-5- 
pyrimidinemethanol) in or on cherries at 
1.0 ppm. The proposed analytical 
method for determining residues is gas 
liquid chromatography. (PM 21). 

9. PP 8F3633. Ciba-Geigy Corp., 
Agricultural Division, P.O. Box 18300, 
Greensboro, NC 27419, proposes 
amending 40 CFR 180.414 by 
establishing a regulation to permit the 
residues of the insecticide cyromazine 
(N-cyclopropy]-1,3,5-triazine-2,4,6- 
triamine) and its principal metabolite 
melamine (1,3,5-triazine-2,4,6-triamine) 
calculated as cyromazine in or on meat, 
fat, and meat byproducts, including 
kidney, at 0.2 ppm and liver at 0.4 ppm. 
The proposed analytical method for 
determining residues is high-pressure 
liquid chromatography. (PM 17). 

10. FAP 8H5555. BASF Corp., 
Chemical Division, Agricultural 
Chemicals Group, 100 Cherry Hill Rd., 
Parsippany, NJ 07054, proposes 
amending 21 CFR Part 561 by 
establishing a regulation to permit the 
residues of the herbicide 2-[1- 
(ethoxyimino)buty]]-5-[2- 
(ethylthio)propyl]-3-hydroxy-2- 
cyclohexene-1-one and its metabolites 
containing 2-cyclohexene-1-one moiety, 
in or on dry pomace at 0.8 ppm. (PM 25). 


11. FAP 8H5556. E.1 DuPont 
DeNemours & Co., Inc., Agricultural 
Products Department, Batley Mill Plaza, 
Walker's Mill Bidg., Wilmington, DE 
19898, proposes amending 21 CFR Parts 
561 and 193 by establishing a regulation 
to permit the residues of the fungicide 1- 
[bis(4-fluorophenyl}methylsilyl)methyl}- 
1H-1,2,4-triazole (DPX-H6573) in or on 


grape pomace at 1.0 ppm, raisin waste at 


1.0 ppm, and raisins at 1.0 ppm. (PM 21). 


(7 U.S.C.136a) 

Dated: May 12; 1988. 
Edwin F. Tinsworth, 
Director, Registration Division, Office of 
Pesticide Programs. 
[FR Doc. 88-11575 Filed 5-24-88; 8:45 am] 
BILLING CODE 6560-SO-M 


[PP 5G3185/T562; FRL-3385-5) 


Amitraz; Extension of Temporary 
Tolerances 


AGENCY: Environmental Protection 
Agency {EPA). 
ACTION: Notice. 


SUMMARY: EPA has extended temporary 
tolerances for the combined residues of 
the insecticide/miticide amitraz and its - 
metabolites containing: the 2,4- 
dimethylaniline moiety (calculated as 
the parent compound) in or on certain 
raw agricultural commodities. 

DATE: These temporary tolerances 

expire April 18, 1989. 

FOR FURTHER INFORMATION CONTACT: 

By mail: Dennis Edwards, Product 

{PM) 12, Registration 
Division (TS-767C)}, Office of Pesticide 
Programs, Environmental Protection 
Agency, 401 M St., SW., Washington, 
DC 20460. 

Office location and telephone number: 
Rm. 265, CM#2, 1921 Jefferson Davis 
Highway, Arlington, VA, (703-557- 
2386). 


SUPPLEMENTARY INFORMATION: Nor-Am | 
Chemical Co., P.O. Box 7495, 3509 
silverside Rd., Wilmington, DE 19803, 
stating that temporary tolerances had 
been extended for the combined 
residues of the insecticide/miticide 
amitraz (N’-(2,4-dimethylpheny])-N- 
[[(2,4-dimethylpheny]l}imino]methy]]-N- 
methylmethanimidamide) and its 
metabolites containing the 2;4-- ~ 
dimethylaniline moiety (calculated as 
the parent compound) in.or on the raw. - 
agricultural commodities cottonseed at 
0.20 part per million (ppm); in eggs at 
0.01 ppm, and in meat, fat, and meat 
byproducts of poultry, goats, horses, and 
sheep at 0.01 ppm. These tolerances 
were issued in response to pesticide 
petition (PP) 5G3185. 

These temporary tolerances have 
been extended to permit the continued 
marketing of the above raw agricultural 
commodities named aboye when treated 
in accordance with the provisions of 
experimental use permit 45639-EUP-27, 
which is being extended under. the 
Federal Insecticide, Fungicide, and 
Rodenticide Act (FIFRA) as amended 
(Pub. L. 95-398, 92 Stat. 819; 7.U.S.C. 
136). ' 
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The scientific data reported and other 
relevant material were evaluated, and it 
was determined that the extension of 
these temporary tolerances will protect 
the public health. Therefore, the 
temporary tolerances have been 
extended on the condition that the 
pesticide be used in accordance with the 
experimental use permit and with the 
following provisions: 

1. The total amount of the active — 
ingredient to be used must not exceed © 
the quantity authorized by the 
experimental use permit. 

2. Nor-Am Chemical Co. must 
immediately notify the EPA of any 
findings from the experimental use that 
have a bearing on safety. The company 
must also keep records of production, 
distribution, and performance, and on 
request make the records available to 
any authorized officer or employee of 
the EPA or the Food and Drug 
Administration. 

These tolerances expire April 18, 1989. 
Residues not in excess of this amount 
remaining in or on the above raw 
agricultural commodities after this 
expiration date will not be considered 
actionable if the pesticide is legally 
applied during the term of, and in 
accordance with, the provisions of the 
experimental use permit and temporary 
tolerances. These tolerances may be 
revoked if the experimental use permit 
is revoked or if any experience with or 
scientific data on this pesticide indicate 
that such revocation is necessary to 
protect the public health. 

The Office of Management and Budget 
has exempted this notice from the 
requirements of section 3 of Executive 
Order 12291. 

Pursuant to the requirements of the 
Regulatory Flexibility Act (Pub. L. 96- 
354, 94 Stat. 1164, 5 U.S.C. 601-612), the 
Administrator has determined that 
regulations establishing new tolerances 
or raising tolerance levels or 
establishing exemptions from tolerance 
requirements do not have a significant 
economic impact on a substantial 
number of small entities. A certification 
statement to this effect was published in 
the Federal Register of May 4, 1981 (46 
FR 24950). 

Authority: 21 U:S.C. 346a{j). 

Dated: May 17, 1988. 

Edwin F. Tinsworth; ° © 

Director, Registration Division, Office of 
Pesticide Programs. 

[FR Doc. 8811708 Filed 5-24-88; 8:45 = 
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([OPTS-59844; FRL-3385-6] 

Toxic and Hazardous Substances; 
Certain Chemicals Premanufacture 
Notices ; 

AGENCY: Environmental Protection 


Agency (EPA). 
ACTION: Notice. ' 


summary: Section 5(a)(1) of the Toxic 


Sustances Control Act (TSCA) requires 
any person who intends to manufacture 
or import a new chemical substance to 
submit a premanufacture notice (PMN) 
to EPA at least 90 days before 
manufacture or import commences. 
Statutory requirements for section 
5(a)(1) premanufacture notices are 
discussed in the final rule published in 
the Federal Register of May 13, 1983 (48 
FR 21722). In the Federal Register of 
November 11, 1984,:(49 FR 46066) (40 
CFR 723.250). EPA published a rule 
which granted a limited exemption from 
certain PMN requirements for certain 
types of polymers. Notices for stich‘ 
polymers are reviewed by EPA within 21 
days of receipt. This notice announces 
receipt of twenty-four such PMNs and 
provides a summary of each. 
DATES: Close of Review Periods: 

Y 88-167—May 3, 1988. 

Y. 88-169, 88-170, 88-171—May 5, 1988. 

Y 88-172, 88-173, 88-174—May 8, 1968. 

Y 88-175—May 17, 1988. 

Y 88-176, 88-177—May 8, 1988. 

Y 88-178, 88-179, eta 11, 
1988. 
¥: 88-181—May 12, 1988. 

Y 88-182—May 15, 1988; 

Y. 88-183, 88-184—May 17, 1988. 

Y 88-185—May 25, 1988. 

Y 88-186—May 11, 1988. 

Y 88-187, 88-188—May 23, 1988. 

Y 88-189, 88-190—May 31, 1988. 

Y 88-191—June 1, 1988. 
FOR FURTHER INFORMATION CONTACT: 
Stephanie Roan, Premanufacture Notice 
Management Branch, Chemical Control 
Division (TS-794), Office of Toxic 
Substances, Environmental Protection 
Agency, Rm. E-611, 401 M. St., SW, 
Washington, DC, 20460, (202) 382-3725. 
SUPPLEMENTARY INFORMATION: The 
following notice contains information 
extracted from the non-confidential 
-version of the submission provided by : 


the manufacturer on the PMNs received ° 


_ by EPA. The complete non-confidential 
‘document is available in the Public 

Reading Room, NE~G004, at:the above" 

address between 8:00 a.m. and 4:00 p.m., 


‘Monday through Friday, ones aot 


holidays. 
 ¥ 88-167 


5 Mamifactiaer. Confidential - ssa 
Chemical. (G) Tall oil fatty acid alkyd. 


Use/Production. (S) Polymer for 


' baked metal coating. Prod. range: 


Confidential. 
Y 88-169 


Manufacturer. Confidential. 

Chemical. (G) Polyether-type 
polyurethane. 

Use/Import. (G) Polymeric industrial 
adhesive. Import range: confidential. 


Y 88-170 


Manufacturer. Confidential. 

Chemical. (G) Unsaturated polyester 
resin. 

Use/Production. (S) Boats/general 
purpose resin. Prod. range: Confidential. 


Y 88-171 
—— S.C. Johnson & Sons, 


Cliemioad (G) Random copolymer 
emulsion. 

Use/Production. (G) Emulsion 
polymer/film former. Prod. range: 
Confidential. 

Y 88-172 
. Manufacturer. Quantum Chemical 
Corporation Emery Div. 

Chemical. (G) 1,3-Butanediol, 
polyester with azelaic acid and 
caprylic/capric acids. 

Use/Production. (S) Plasticizer for 
polyvinyl chloride resin. Prod. range: 
100,000-240,000 kg/yr. 


Y 88-173 


Manufacturer. Confidential. 

Chemical. (G) Alkyd resin and 
caprylic/capric acids. 

Use/Production. (G) Intermediate for 
print resin. Prod. range: Confidential. 


Y 88-174 


Manufacturer. Confidential. 

Chemical. (G) Modified alkyd and 
caprylic/capric acids. 

Use/Production. (G) Vehicle for use in 
prints. Prod. range: Confidential. 


Y 88-175 


Manufacturer. Confidential. 

Chemical. (G) Dibasic acid polyol 
polyester and caprylic/capric acids. 

Use/Production. (S) Polymer for 


_.coating from metal. Prod. range: 23,000- 
63,000 kg/yr. 


*' Y¥ 88-176 


Manufacturer. The Good Year Tire & 


: Rubber Co. 


. Chemical. (G) Butadiene-containing 
polymer and caprylic/capric acids. 
Use/Production..(S) Tire 
manufacturing. Prod. range: 10,000,000- 
20,000,000 kg/yr. 


Y 88-177 


Manufacturer. Sherex Chemical 
Company. 

Chemical. (G) Thermoplastic 
polyamide resin and caprylic/capric 
acids. 

Use/Production. (S) Vehicle for 
adhesive, inks, varnish. Prod. range: 
Confidential. 


Y 88-178 


Manufacturer. Confidential. 
Chemical,.(G) Polyacrylate, sodium 
salt and caprylic/capric acids. - | 
Use/Production. (S) Dispersant and 
process ink. Prod. range: Confidential. - 
Toxicity Data. Acute oral toxicity: 
LD50 > 5,000 mg/kg species (Rat). Eye 
irritation: none species (Rabbit). Skin 
irritation: negligible species (Rabbit). 


Y 88-179 


Manufacturer. Confidential: 

Chemical. (G) Aliphatic polyurethane 
and caprylic/capric acids. 

Use/Production. (G) Coating or film. 
Prod. range: Confidential. 


Y 88-180 


Manufacturer. Confidential. 

Chemical, (G) Aliphatic urethane and 
caprylic/capric acids. 

Use/Production. (G) Coating or film. 
Prod. range: Confidential. 


Y 88-181 


Manufacturer. Confidential. 

Chemical. (G) Aliphatic polyester 
urethane and caprylic/capric acids. 

Use/Production. (G) Used in coating. 
Prod. range: Confidential. 


Y 88-182 


Manufacturer. Owens-Corning 
Fiberglas Corporation. 

Chemical. (G) Unsaturated polyester 
resin and caprylic/capric acids. 

Use/Production. (G) Confidential. 
Prod. range: Confidential. 


Y 88-183 


Importer. Monsanto Company. 

Chemical. (G) Imidized styrene/ 
maleic anhydride polymer and caprylic/ 
capric acids. 

Use/Import. (S) Injestion molded 
parts. Import range: confidential. 


Y 88-184 
Importer. Nippon Gohsei (U.S.A.) Co. 
d. 


Lt 
Chemical. (G) Partially crosslinked 
saturated polyester with medium 
number-average molecular weight. 
Use/Import. (S) Toner for 
electrophotography. Import range: 
30,000-100,000 kg/yr. 





Y 88-185 


Manufacturer. Confidential. 
Chemical. (G) Polyviny] acetate 
poly(alkyleneoxy) acrylate copolymer. 
Use/Production. {G) Pre-polymer for 
polyvinyl] alcohol. Prod. range: 10,000—- 
200,000 kg/ yr. 
Y 88-186 


Manufacturer. Confidential. 

Chemical. (G) Polyglycol, polymer 
with 1,1-methylenebis{4-isoc 
yanatocyclohexane). 

Use/Production. (G) Thermoplastic 
elastomer. Prod. range: Confidential. 


Y 88-187 


Importer. Confidential. 

Chemical. {S) Polyethyerester. 1,1- 
methylenebis(4-isoc 
yanatocyclohexane). 

Use/Import. (S) Polyurethane foam. 
Import range: Confidential. 


Y 88-188 


Manufacturer. Superior Varnish & 
Dier. 

Chemical. (G) Styrene/acrylic 
modified alkyd copolymer. 1,1- 
methylenebis({4-isoc 
yanatocyclohexane). 

Use/Production. (S} Pigment flush 
vehicle. Prod. range: Confidential. 


Y 88-189 


Importer. Confidential. 

Chemical. (G) Unsaturated Polyester 
diol. 1,1-methylenebis[4-isoc 
yanatocyclohexane). 

Use/Import. (G) Thermoset plastic 
molding resin. Import range: 25,000- 
192,400 kg/yr. 


Y 88-190 


Importer. Confidential. 

Chemical. {G) Chain-stopped alkyd 
resin. 1,1-methylenebis(4-isoc 
yanatocyclohexane). 

Use/Import. (G) Component of 
industrial coating. Import range: 54,500- 
109,000 kg/yr. 


Y 88-191 


Manufacturer. Confidential. 

Chemical. (G) Modified fatty acid 
diethanolamide. 1,1-methylenebis(4-isoc 
yanatocyclohexane). 

Use/Production. {S) Lubricant and 
anti corrosion additive. Prod. range: 
Confidential. 

Dated: May 18, 1988. 

Steve Newburg/Rinn, 

Acting Chief, Public Data Branch, Information 
Management Division, Office of Toxic 
Substances. 

[FR Doc. 88~11709 Filed 5-24-88; 8:45 am] 
BILLING CODE 6560-50-M 


[OPTS-62064; FRL-3385-2] 


Receipt of Application for Approval To 
Dispose of Polychiorinated BiPhenyls 
AGENCY: Environmental Protection ~ 
Agency (EPA). 


ACTION: Notice of receipt of application. 


SUMMARY: EPA Headquarters has 
received an application from Ogden 
Environmental Services, Inc. (OES), San 
Diego, California, for nationwide ~ 
approval to dispose of polychlorinated 
biphenyls (PCBs) using a transportable 
circulating bed combuster. This 
approval process is done under the 
authority of section 6[e) of the Toxic 
Substances Control Act (TSCA). EPA is 
notifying interested persons of the 
request, and comments may be 
submitted. 

DATE: Comments should be received by 
June 24, 1988. 

ADDRESS: Three copies of written 
comments should be addressed to: 
Document Processing Center {TS~790), 
Office of Toxic Substances, 
Environmental Protection Agency, Rm. 
L-100, 401 M St., SW., Washington, DC - 
20460. 


Comments should bear the identifying 
notation . The application 
(without confidential business 
information) and comments received in 
response to this notice are available for 
public inspection and copying in Rm. 
NE-G004 at the address noted above 
from 8 a.m. to 4 p.m. Monday through 
Friday, except legal holidays. 

FOR FURTHER INFORMATION CONTACT: 
Michael M. Stahl, Acting Director, TSCA 
Assistance Office (TS—799), Office of 
Toxic Substances, Environmental 
Protection Agency, Rm. EB-44, 401 M St., 
SW., Washington, DC 20460, (202-554— 
1404). 

SUPPLEMENTARY INFORMATION: Under 40 
CFR 761.60{e), the Regional 
Administrators and the Assistant 
Administrator for Pesticides and Toxic 
Substances (OPTS) share the approval 
authority for permitting alternative PCB 
disposal technologies. A Regional 
Administrator determines whether the 
approve an application when the 
disposal will take place in that region 
only or, in the case of research and 
development (R and D), on PCB disposal 
methods involving less than 500 pounds 
of PCB material. The Assistant 
Administrator for OPTS determines 
whether to approve applications for 
mobile and other types of PCB disposal 
technologies that may be operated in 
more than one region or, in the case of R 
and D, on disposal methods involving 
500 pounds or more of material. 
Notwithstanding, the Assistant 
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-Administrator for OPTS may delegate 


the authority to review and approve any 
aspect of a disposal system to OPTS -. 
staff or to a Regional Administrator. The 
rationale for permit approval authority 
is discussed.in “Polychlorinated 


‘Biphenyls (PCBs); Procedural 


Amendment of the ee Authority : 
for PCB Disposal Facilities and 

Guidance for Obtaining Approval,” 
published in the Federal Register of 
March 30, 1983 {48 FR 13161}. 

In general, EPA may approve 
alternative methods of PCB disposal if 
they achieve a level of performance 
equivalent to an incinerator approved 
under 40 CFR 761.70 or a high efficiency 
boiler approved under 40 CFR 761.60 
and will not present an unreasonable 
risk of injury to health or the 
environment. EPA also imposes some - 
protective conditions requiring the . 
application to address such items as" 
testing of all gaseous, liquid, and solid 
effluent streams for PCBs and any other 
contaminants which may potentially — 
contribute to the environmental risk of 
operating the disposal unit. To obtain a’ 
permit for an alternative method of PCB 
disposal, the applicant must supply 
detailed technical descriptions and — 
drawings of the site, process and control 
equipment, monitoring and sampling 
methods, quality assurance plan, and 
emergency and contingency measures, 
as well as a full discussion of all 
cleanup and closure procedures. 

When EPA Headquarters receives a 
permit application, it reviews the 
application and determines if the permit 
application is complete. If the 
application is not acceptable, EPA lists 
its deficiencies in.a letter to the 
applicant and the applicant can remedy 
the application. If the application is 
acceptable, a determination is made 
whether a process demonstration is 
needed. If one is needed, the applicant 
must submit a demonstration test plan 
to the Agency. After receipt of the 
process demonstration test plan, EPA 
either approves, requires modification or 
additions to the process demonstration 
test plan, or disapproves it and notifies 
the applicant. Once the Agency accepts 
a process demonstration test plan, a 
demonstration test approval is issued by 
EPA. As part of this approval, the 
applicant will be required to give 
advance written notice of at least 30 
days to the EPA regional office and 
State and local governments where the 
process demonstration-will take place. 
This 30-day period provides the public 
an opportunity to-discuss local issues 
related to the planned disposal 
operation and provides the EPA regional 
office with information necessary for 
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effective monitoring for compliance with . 


the demonstration test fails, the 
problems with ihe process 
demonstration are addressed on a case- 
by-case basis. 

EPA will grant or deny approval for 
full scale operation based on a review of 
the application package, demonstration 
test results, and other submitted 
information. Approval for operation will 
contain special conditions that EPA 
finds necessary to protect human health 
or the environment. It also requires 
compliance with all applicable State, 
local, or other Federal requirements. The 
PCB disposal approval decision process 
(from receipt of the permit application to 
issuance of a final approval) generally 
can take from 6 months to 1 year, 
depending on the quality of information 
submitted by the applicant and the 
complexities involved. If a permit is 
issued for more than one site, 30-day 
notice is required before operation may 
begin at any site other than where the 
process demonstration took place. 

The application from OES is for 
permission to use a 36-inch diameter 
unit identical in configuration to a 16- 
inch unit TSCA-permitted for 
nationwise use in March 1986. This 
larger unit is intended for use on PCB- 


contaminated gravel, sand, and silt at a __ 


faster rate of destruction than the 
smaller unit. If approved, the unit:will be 
used nationwide for site remediation; 
the first site is located-at the ARCO - 
Swanson River Oil Field in the U.S. Fish 
and Wildlife Service Game Refuge on 
the Kenai Peninsula, Alaska. 

In determining whether to approve 
this application, EPA will take into 
consideration, along with other factors, 
the comments received on the 
application. 

Dated: May 16, 1988. 

Martin P. Halper, 

Director, Exposure Evaluation Division, 
Office of Toxic Substances. 

[FR Doc. 88-11572 Filed 5-23-88; 8:45 am] 
BILLING CODE 6560-50-M 


EQUAL EMPLOYMENT OPPORTUNITY 
COMMISSION 


Hearing Series on the Status of 
Minorities and Women in Corporate 
America 


Agency holding the hearing: Equal 
Employment Opportunity Commission. 

“Federal Register” Citation of 
previous announcement: 53 FR 11807, 
Monday, April 11, 1988. i 

Previously announced time and date 
of hearing: 9:00 a.m. to 5:00 p.m. (Eastern 
Time), June 15, 16, and 17, 1988, 


Change in the hearing: Due to serious 
budget constraints, the hearing series 
has been postponed until next fiscal 
year. Written testimony received in 
response to the April 11 notice will 
remain a part of the official hearing 
record; the Commission continues to 
welcome additional testimony. 

Contact person for more information: 
Linda Jackson, Task Force Chair, Office 
of the Chairman, (202) 634-6700. 

Date: May 17, 1988. 

Clarence Thomas, 

Chairman, Equal Employment Opportunity 
Commission. 

[FR Doc. 88-11655 Filed 5-24-88; 8:45 am] 
BILLING CODE 6570-06-M 


FEDERAL HOME LOAN BANK BOARD 
Federal Savings and Loan Advisory 
Council; Membership 


AGENCY: Federal Home Loan Bank 
Board. 
ACTION: Notice of 1988 members. 


FOR FURTHER INFORMATION CONTACT: 


Debra J. Ahearn (202/377-6924). 
SUPPLEMENTARY INFORMATION: The 
Federal Home Loan Bank Board hereby 
anounces the members of the 1988 
Federal Savings and Loan Advisory 
Council. They are as follows: 


Elected Members 


John F. Murphy, President and Chief 
Executive Officer, Bay State Federal 
Savings Bank, Brookline, 
Massachusetts 

District Representative: Federal Home 
Loan Bank of Boston 

Gilbert G. Roessner, Director, City 
Federal Savings Bank, Bedminster, 
New Jersey 

District Representative: Federal Home 
Loan Bank of New York 

Ronald W. Bevan, President and Chief 
Executive Officer, Delaware Savings 
and Loan Association, Wilmington, 
Delaware 

District Representative: Federal Home 
Loan Bank of Pittsburgh 

William G. White, Jr., President, First 
Federal Savings and Loan 
Association, Winston-Salem, North 
Carolina 

District Representative: Federal Home 
Loan Bank of Atlanta 

Howard T. Glover, President, The 
Conneaut Savings and Loan 
Company, Conneaut, Ohio 

District Representative: Federal Home 
Loan Bank of Cincinnati 

Richard Belcher, President, First Federal 
Savings Bank, Rochester, Indiana 

District Representative: Federal Home 
Loan Bank of Indianapolis 


99901” 


John C. Schlosser, Chairman of the 
Board and President, St. Francis 
Savings and Loan Association, St. 
Francis, Wisconsin 

District Representative: Federal Home 
Loan Bank of Chicago 

William V. Turner, President, Great 
Southern Savings and Loan 
Association, Springfield, Missouri 

District Representative: Federal Home 
Loan Bank of Des Moines 

Milton H. Thomas, President and Chief 
Executive Officer, First American 
Savings Bank, Hurst, Texas 

District Representative: Federal Home 
Loan Bank of Dallas 

Charles H. Thorne, Chairman of the 
Board, First Federal Savings and Loan 
Association, Lincoln, Nebraska 

District Representative: Federal Home 
Loan Bank of Topeka 

James C. Schmidt, President and 
Managing Officer, Great American 
First Savings Bank, San Diego, 
California 

District Representative: Federal Home 
Loan Bank of San Francisco 

Wayne E. Jack, Chairman of the Board, 
President and Chief Executive Officer, 
First Federal Savings arid Loan 
Association, Honolulu, Hawaii 

District Representative: Federal Home 
Loan Bank of Seattle 

Appointed Members ; 

Robert R. Bench, Price Waterhouse, 
Washington, DC 

Richard C. Breeden, Baker and Botts, 
Washington, DC 

John T. Collins, Steptoe and Johnson, 
Washington, DC, (FSLAC Chairman) 

Stuart I. Greenbaum, Kellogg Graduate 
School of Management, Northwestern 
University, Evanston, Illinois 

Bill R. Harman, Morgan Stanley, New 
York, New York 

Don I Hovde, Hovde Financial, Inc., 
Washington, DC 

C.F. Muckenfuss III, Gibson, Dunn & 
Crutch, Washington, DC 

Larry S. Okinaga, Carlsmith, Wichman, 
Case, Mukai and Ichaki, Honolulu, 
Hawaii 

John J. Oros, Goldman Sachs, New York, 
New York 

Ken Rosen, Chairman and Professor, 
Center for Real Estate and Urban 
Economics, Berkeley, California 

George H. Sorter, New York University, 
New York, New York 

Tim S. Wahl, CitiBank, New York, New 
York 

Robert H. Wilson, Chairman and 
President, R:H. Wilson Group, Ltd.; 
Lake Forrest, Illinois 
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Ex Officio Members 


Kenneth Abt, President, First Federal 
Savings and Loan Association of 
Middletown, Middletown, New York 

Brent Beesley, Farm Credit Corporation 
of America, Inglewood, Colerado 

James Butera, National Council of 
Savings Institutions, Washington, DC 

Dean Cannon, President, California 
League of Savings Institutions, Los 
Angeles, California 

Kenneth R. Elshoff, President and Chief 
Executive, Officer, Ohio Savings and 
Loan League, Columbus, Ohio 

Larry Fink, The Blackstone Group, New 
York, New York 

Jim Fisher, Fisher Construction 
Company, Nashville, Tennessee 

Patrick Forte, President, Association of 
Thrift Holding Co., Washington, DC 

Robert Gaiswinkler, President and Chief 
Executive Officer, National Savings 
and Loan Association, Milwaukee, 
Wisconsin 

David Glenn, Executive Vice President 
and Chief Financial Officer, Federal 
Home Loan Mortgage Corporation, 
Reston, Virginia 

Mary Grigsby, Houston, Texas 

Rick Hohii, U.S. League of Savings 
Institutions, Washington, DC 

Takura isoda, DIAWA Securities 
America, Inc., New York, New York 

Anne Jones, Partner, Sutherland, Asbill 
& Brennan, Washington, DC 

George King, Administrator, Department 
of Commerce, Savings and Loan 
Division, Raleigh, North Carolina 

Tom Long, Jones, Day, Reavis and 
Pogue, Washington, DC 

Anita Miller, Chairman, Chief Executive 
Officer and President, AmeriFederal 
Savings Bank, Lawrenceville, New 
Jersey 

William Moore, National Association of 
Realtors, Washington, DC 

Joe Morris, Columbia Savings 
Association, Emporia, Kansas 

Dick Pratt, Merrill Lynch World 
Headquarters, New York, New York 

Norman Raiden, Esquire, McKenna, 
Conner & Cuneo, Los Angeles, 
California 


Michael Roster, Morrison and Foerster, 
Los Angeles, California 

Tom B. Scott, jr., UniFirst Bank for 
Savings, Jackson, Mississippi 

Winfred Tom, President, Golden Coin 
Savings and Loan Association, San 
Francisco, California 

Tom Vartanian, Fried, Frank, Harris, 
Schriver and Jacobsen, Washington, 
DC 

John M. Buckley, Jr., 

Executive Secretary. 

[FR Doc. 88-11744 Filed 5-24-88; 8:45 am] 

BILLING CODE 6720-01-M 


FEDERAL MARITIME COMMISSION 


Agreement(s) Filed 


The Federal Maritime Commission 
hereby gives notice of the filing of the 
following agreement{s) pursuant to 
section 5 of the Shipping Act of 1984. 

Interested parties may inspect and 
obtain a copy of each agreement at the 
Washington, DC Office of the Federal 
Maritime Commission, 1100 L Street, 
NW., Room 10325. Interested parties 
may submit comments on each 
agreement to the Secretary, Federal 
Maritime Commission, Washington, DC 
20573, within 10 days after the date of 
the Federal Register in which this notice 
appears. The requirements for 
comments are found in § 572.603 of Title 
46 of the Code of Federal Regulations. 
Interested persons should consult this’ 
section before communicating with the 
Commission regarding a pending - 
agreement. 

Agreement No.: 202-006190-050 

Title: United States Atlantic and Gulf/ 
Venezuela Freight Association 

Parties: Compania Anonima Venezolana 
de Navigacion; American Transport 
Lines, Inc. 

Synopsis: The proposed amendment 
would permit the parties to exercise 
independent action on the level of 
compensation paid to an ocean 
freight forwarder who is also a 
customs broker. 


Agreement No.: 202-G10748-005 

Title: West Coast/Middle East and 
West Asia Rate Agreement 

Parties: American President Line; A.P. 
Moller-Maersk Line 

Synopsis: The proposed amendment 
would conform the agreement to the 
Commission's requirements 
concerning Service Contract 
provisions. 

ent No.: 203-011117-003 

Title: North America/ Australasia 
Interconference and Carrier 
Discussion Agreement 

Parties: Pacific Coast/ Australia-New 
Zealand Tariff Bureau; Pacific 
Australia Direct Line; Blue Star 
Line, Ltd; U.S. Atlantic & Gulf/ 
Australia-New Zealand Conference; 
Columbus Line; Associated 
Container Transportation 
(Australia) Ltd; Australia-New 
Zealand Direct Line; Scancarriers; 
Ocean Star Container Line A.G. 

Synopsis: The proposed amendment 
would add Hong Kong island Line 
America S.A., Leif Hoegh & Co., 
AS. and Nedlloyd Lines as parties 
to the agreement. The parties have 
requested a shortened review 
period. 
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By Order of the Federal Maritime 
Commission. 


Dated: May 19, 1988. 
Joseph C. Polking, 
Secretary. 
[FR Doc. 88-11676 Filed 5-24-88; 845 am] 
BILLING CODE 6730-01-M 


Ocean Freight Forwarder License 
Applicants 


Notice is given that the following 
applicants have filed with the Federal 
Maritime Commission applications for 
licenses as ocean freight forwarders 

to section 19 of the Shipping 

Act of 1984 [46 U.S.C. app. 1718 and 46 

CFR Part 510). 

Persons knowing of any reason why 
any of the following — — 
not receive a 
contact the Office of Preight preecter 
and Passenger Vessel Operations, 
Federal Maritime Commission, 
Washington, DC 20573. 

Seven Seas Freight Forwarding Services, 
Inc., 16400 Lakewood Blvd. #101, 
Bellflower, CA 90706, Officer: Roger 
Wang, Sole Proprietor 

Monarch Custom Brokers & Forwarders, 
Inc., 132 Nassau Street, New York, 
NY. 10038, Officers: Stanley Navarre, 
President, Peter Yamcek, Vice 
President 

Informa International Ltd., Inc., 5401 W. 
Kennedy Blvd., Tampa, FL 33609, 
Officers: Sheldon J. Shalett, Director/ 
President, Morrie G. Boas, Director/ 
Vice President, Diane W. Krause, 
Stockholder/Secretary 

Network Brokers International, Inc., 
Bldg. A2C, Airport Industrial Office 
Park, 145 Hook Creek Boulevard, 
Valley Stream, NY 11581, Officers: 
Judith A. Kearney, President, Patricia 
A. Kearney, Treasurer 

Frances P. Cronwell, 622 S. Tyndall 
Parkway, Panama City, FL 32404, 
Officer: Frances P. Cronwell, Sole 
Proprietor 

ABC Forwarding Co., 9320 Bathgate 
Court, Gaithersburg, MD 20879, 
Officer: Sam Salameh, Sole Proprietor 

Miami In & Out Internacional Freight 
Forwarder's Corp., 7553 NW 70 St., 
Miami, FL 33166, Officers: Alberto R. 
Valdes, President, Guido R. Valdes, 
Treasurer 

Pride International, inc., 2200 Browning 
Highway, Ste 225, Baltimore, MD 
21224, Officers: Cono Michael Bucolo, 
President, Luanne Marie Ciaccio, Vice 
President 

Empire Transport, & Forwarding, Inc., 
3768 Bandini Bivd., Los Angeles, CA 
90023, Officers: Kwang Soo Song 
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Intercontinental Way, Peabody, MA 
01960, Officers: David-W. Maloney, 
President/Director, John A. Ford, Vice 
President/Director, Paul A. Powell, - 
Treasurer/ Director. 


By the Federal Maritime Commission. 
Dated: May 20, 1988. 


The companies listed in this notice 
have filed an application under 
§ 225.23{a}(1) of the Board’s Regulation 
Y (12 CFR 225.23{a)}(1)}) for the Board’a 
approval under section 4{c)(8) of the 
Bank Holding Act (12 U.S.C. 


1843(c)(8}} and § 225.21(a) of Regulation 
Y (12 CFR 225.21{a}) to commence or to 
engage de novo, either directly or 
through a subsidiary, in a nonbanking 
activity that is listed in § 225.25 of 
Regulation Y as closely related to 
banking and 


noted, such activities will be conducted 
throughout the United States. 

Each application is available for 
immediate inspection at the Federal 
Reserve Bank indicated. Once the 
application has been accepted for 
processing, it will also be available for 
inspection at the office of the Board of 
Governors. Interested persons may 
express their views in writing on the 
question whether consummation of the 
proposal can “reasonably be expected 
to produce benefits to the public, such 
as greater convenience, increased 
competition, or gains in efficiency, that 
outweigh possible adverse effects, such 
as undue concentration of resources, 
decreased or unfair competition, 
conflicts of interests, or unsound 
banking practices.” Any request for a 
hearing on this question must be 
accompanied by a statement of the 
reasons a written presentation would 
not suffice in lieu of a hearing, 
identifying specifically any questions of 
fact that are in dispute, summarizing the 
evidence that would be presented at a 
hearing, and indicating how the party 
commenting would be aggrieved by 
approval of the proposal. 

Unless otherwise noted, comments 
regarding the applications must-be 


received at the Reserve Bank inditated 
or the office of the Board of Governors 
not later than June 17, 1988. 

A. Federal Reserve Bank of Richmond 
(Lloyd W. Bostian, Jr., Vice President) 
701 East Byrd Street, Richmond, Virginia 
23261: 

1. Abigail Adams National Bancorp, 
Inc., Washington, D.C.; to engage de 
novo in making, acquiring and servicing 
commercial loans or other extensions of 
credit pursuant to § 225.25(b)(1) of the. 
Board's Regulation Y. 

B. Federal Reserve Bank of St. Louis 
(Randall C. Sumner, Vice President) 411 
Locust Street, St. Louis, Missouri 63166: 

1. Bootheel Bancorp, inc., Bernie, 
Missouri; to engage de novo through its 
subsidiary, SEMO Bancshares Corp., 
Bernie, Missouri, in conducting real - 
estate appraisals pursuant to 
§225.25(b)(13) of the Board’s Regulation 
Y: These activities will be conducted in 
the State of Missouri. Comments on this 
application must be received by June 16, 
1988. 

Board of Governors of the Federal Reserve 
System, May 19, 1988. 

James McAfee, 

Associate Secretary of the Board. 

[FR Doc. 88-11667 Filed 5-24-88; 8:45 am] 
BILLING CODE 6210-01- 


John L. Cutter et al.; Change in Bank 
Control Notice; Acquisitions of Shares 
of Banks or Bank Holding Companies 


The notificants listed below have 
applied under the Change in Bank 
Control Act (12 U.S.C. 1817(j)} and 
§225.41 of the Board's Regulation Y (12 
CFR 225.41) to acquire a bank or bank 
holding company. The factors that are 
considered in acting on the notices are 
set forth in paragraph 7 of the Act (12 
U.S.C. 1817{j)(7)). 

The notices are available for 
immediate inspection at the Federal 
Reserve bank indicated. Once the 
notices have been accepted for 
processing, they will also be available 
for inspection at the offices of the Board 
of Governors. Interested persons may 
express their views in writing to the 
Reserve Bank indicated for that notice 
or to the offices of the Board of 
Governors. Comments must be received 
not later than June 9, 1988. 

A. Federal Reserve Bank of Chicago 
(David S. Epstein, Vice President) 230 
South LaSalle Street, Chicago, Illinois 
60690: 

1. John L, Cutter, Joseph A. Domanik, 
Mark F. Dudley, Louis A. Gral, Robert L. 
Habush, Gerald J. Kahn, Bernard J. 
Mitchell, Mitchell S. Schlesinger, and 
Zachary Takerian: to acquire 83.87 
percent of the voting shares of First Mil 
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Bank, Milwaukee, Wisconsin. 
Comments on this application must be 
received by June 3, 1988: 

2. Howard C. Muck, Park Ridge, 
Illinois; to acquire 26 percent of the 
voting shares of GN Bancorp, Inc., 
Chicago, Illinois, and thereby indirectly 
acquire Cladstone-Norwood Trust & 
Savings Bank, Chicago, Illinois. 

B. Federal Reserve Bank of 
Minneapolis {James M. Lyon, Vice 
President) 250 Marquette Avenue, 
Minneapolis, Minnesota 55480: 

1. Marvin Christensen, Waubun, 
Minnesota; to acquire 100 percent of the 
voting shares of Waubun Bancshares, 
Inc., Waubun, Minnesota, and thereby 
indirectly acquire Farmers State Bank of 
Waubun, Inc., Waubun, Minnesota. 


C. Federal Reserve Bank of Kansas 
City (Thomas M. Hoenig, Senior Vice 
President) 925 Grand Avenue, Kansas 
City, Missouri 64198: 

1. RB. James Nicholson, Englewood, 
Colorado; to acquire an additional 26.41 
percent, and Neat C. Groff, Denver, 
Colorado, to acquire an additional 23.97 
percent of the voting shares of Arvada 
Bankshares, Ltd., Arvada, Colorado, and 
thereby indirectly acquire The First 
National Bank of Arvada, Arvada, 
Colorado. 


D. Federal Reserve Bank of San 
Francisco (Harry W. Green, Vice 
President) 101 Market Street, San 
Francisco, California 94105: 

1. Robert Vance Kelly, Burbank, 
California; to acquire a maximum of 8 
percent of the voting shares of BNB 
Bancorp, Burbank California, and 
thereby indirectly acquire Burbank 
National Bank, Burbank, California. 


Board of Governors of the Federal Reserve 
System, May 19, 1988. 


James McAfee, 
Associate Secretary of the Board. 


{FR Doc. 88-11668 Filed 5-24-88; 8:45 am] 
BILLING CODE 6210-01-M 


The Mitsubishi Bank, Ltd.; Application 
To Engage de Novo in Remissibie 
Nonbanking Activities; Correction 


This notice corrects a previous 
Federal Register notice (FR Doc. 88- 
10581) published at page 16899 of the 
issue for Thursday, May 12, 1988. 

Under the Federal Reserve Bank of 
San Francisco, the comment period for 
Mitsubishi Bank Ltd. is corrected to end 
on June 2, 1988. 
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Board of Governors of the Federal Reserve 
System, May 19, 1988. 
James McAfee, 
Associate Secretary of the Board. 
[FR Doc. 88-11669 Filed 5-24-88; 8:45 am] 
BILLING CODE 6210-01-M 


Norwich Financial Corp.; et al.; 
Formations of, Acquisitions by, and 
Mergers of Bank Holding Companies 


The companies listed in this notice 
have applied for the Board's approval 
under section 3 of the Bank Holding 
Company Act (12 U.S.C. 1842) and 
§ 225.14) of the Board Regulations Y (12 
CFR 225.14) to become a bank holding 
company or to acquire a bank or bank 
holding company. The factors that are 
considered in acting on the applications 
are set forth in section 3(c) of the Act (12 
U.S.C. 1842(c)). 

Each application is available for 
immediate inspection at the Federal 
Reserve Bank indicated. Once the 
application has been accepted for 
processing, it will also be available for 
inspection at the offices of the Board of 
Governors. Interested persons may 
express their views in writing to the 
Reserve Bank or to the offices of the 
Board of Governors. Any comment on 
an application that requests a hearing 
must include a statement of why a 
written presentation would not suffice in 
lieu of a hearing, identifying specifically 
any questions of fact that are in dispute 
and summarizing the evidence that 
would be presented at a hearing. 

Unless otherwise noted, comments 
regarding each of these applications 
must be received not later than June 15, 
1988. 

A. Federal Reserve Bank of Boston 
(Robert M. Brady, Vice President) 600 
Atlantic Avenue, Boston, Massachusetts 
02106: 

1. Norwich Financial Corp., Norwich, 
Connecticut; to become a bank holding 
company by acquiring 100 percent of the 
voting shares of Norwich Saving 
Society, Norwich, Connecticut. 
Comments on this application must be 
received by June 13, 1988. 

2. Warren Bancorp, Inc., Peabody, 
Massachusetts; to become a bank 
holding company by acquiring 100 
percent of the voting shares of Warren 
Five Cents Bank, Peabody, 
Massachusetts. Comments on this 
application must be received by June 13, 
1988. 

B. Federal Reserve Bank of Atlanta 
(Robert E. Heck, Vice President) 104 
Marietta Street, N.W., Atlanta, Georgia 
30303: 

1. First sterline Bancshares, Inc., 
Winter Haven, Florida; to acquire 51 
percent of the voting shares of First 


Sterling Bank of Osceola County, 
Kissimmee, Florida, a de novo bank. 

C. Federal Reserve Bank of Chicago 
(David S. Epstein, Vice President) 230 
South LaSalle Street, Chicago, Illinois 
60690: 


1. FNBH Bancorp, Inc., Howell, 
Michigan; to become a bank holding 
company by acquiring 100 percent of the 
voting shares of First National Bank in 
Howell, Howell, Michigan. Comments 
on this application must be received by 
June 10, 1988. 

2. Marshall & Ilsley Corporation, 
Milwaukee, Wisconsin; to acquire 100 
percent of the voting shares of Greater 
Milwaukee Financial Corp., Milwaukee, 
Wisconsin, and thereby indirectly 
acquire Greater Milwaukee Bank, 
Milwaukee, Wisconsin; Hartland 
Bancorp, Inc., Hartland, Wisconsin, and 
thereby indirectly acquire Hartland 
National Bank, Hartland, Wisconsin; 
and Village Banc Holding Co., and 
thereby indirectly acquire Village Bank 
of Elm Grove, Elm Grove, Wisconsin. 

D. Federal Reserve Bank of 
Minneapolis (James M. Lyon, Vice 
President) 250 Marquette Avenue, 
Minneapolis, Minnesota 55480: 

1. Bank Shares Incorporated, 
Minneapols, Minnesota; to acquire 64.19 
percent of the voting shares of Lakeville 
Financial Service, Inc., Lakeville, 
Minnesota, and thereby indirectly 
acquire Firsi Lakeville Bank, Lakeville, 
Minnesota. Comments on this 
application must be received by June 9, 
1988. 

2. Mid-Wisconsin Financial Services, 
Inc., Medford, Wisconsin; to acquire 100 
percent of the voting shares of Security 
State Bank of Colby, Colby, Wisconsin. 
Comments on this application must be 
received by June 16, 1988. 

E. Federal Reserve Bank of Kansas 
City (Thomas M. Hoenig, Senior Vice 
President) 925 Grand Avenue, Kansas 
City Missouri 64198: 

1. The Columbian Corporation, 
Topeka, Kansas, and its subsidiary, 
Topeka Bank and Trust Company, 
Topeka, Kansas; to merge with 
Columbian Financial Corporation, 
Topeka, Kansas, and thereby indirectly 
acquire Columbian National Bank and 
Trust Company, Topeka, Kansas. 

2. First of Fort Morgan, Inc., Fort 
Morgan, Colorado; to acquire 20 percent 
of the voting shares of First Community 
Bankshares, Inc., Fort Morgan, 
Colorado, which has applied to become 
a bank holding company by acquiring 
First National Bank of Holyoke, N.A., 
Colorado. In addition, Applicant also 
proposes to acquire 20 percent of the 
voting shares of Heartland Community 
Bankshares, Inc., Fort Morgan, 
Colorado, which has applied to become 
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a bank holding company by acquiring 
Colorado National Bank-Sterling, NA. 
Sterling, Colorado. 


Board of Governors of the Federal Reserve 
System, May 19, 1988. 
james McAfee, 
Associate Secretary of the Board. 
[FR Doc. 88-11670 Filed 5-24-88; 8:45 am] 
BILLING CODE 6210-01-M 


The organizations listed in this notice 
have applied under § 225.23(a)(2) or (f) 
of the Board’s Regulation Y (12 CFR 
225.23(a)(2) or (f)) for the Board's 
approval under section 4{c)(8) of the 
Bank Holding Company Act (12 U.S.C. 
1843(c)(8)) and § 225.21(a) of Regulation 
Y (12 CFR 225.21(a)) to acquire or 
control voting securities or assets of a 
company engaged in a nonbanking 
activity that is listed in § 225.25 of 
Regulation Y as closely related to 
banking and permissible for bank 
holding companies. Unless otherwise 
noted, such activities will be conducted 
throughout the United States. 

Each application is available for 
immediate inspection at the Federal 
Reserve Bank indicated. Once the 
application has been accepted for 
processing, it will also be available for 
inspection at the offices of the Board of 
Governors. Interested persons may 
express their views in writing on the 
question whether consummation of the 
proposal can “reasonably be expected 
to produce benefits to the public, such 
as greater convenience, increased 
competition, or gains in efficiency, 
concentration of resources, decreased or 
unfair competition, conflicts of interests, 
or unsound banking practices.” Any 
request for a hearing on this question 
must be accompanied by a statement of 
the reasons a written presentation 
would not suffice in lieu of a hearing, 
identifying specifically any questions of 
fact that are in dispute, summarizing the 
evidence that would be presented at a 
hearing, and indicating how the party 
commenting would be aggrieved by 
approval of the proposal. 

Unless otherwise noted, comments 
regarding each of these applications 
must be received at the Reserve Bank 
indicated for the application or the 
offices of the Board of Governors not 
later than June’ 15, 1988. 

A. Federal Reserve Bank of Chicago 
(David S. Epstein, Vice President) 230 
South LaSalle Street, Chicago, Illinois 
60690: 
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Regulation Y. 

B. Federal Reserve Bank of Kansas 
City (Thomas M. Hoening, Senior Vice 
President) 925 Grand Avenue, Kansas 
City, Missouri 64198: 

1. First National Holding Company, 
Inc., Fullerton, Nebraska; to acquire E. 
Gdowski Insurance Agency, Inc., 
Fullerton, Nebraska, and thereby engage 
in general insurance agency activities 
pursuant to § 225.25(b)(B){iii)(A) of the 


C. Federal Reserve Bank of San 
Francisco (Harry W. Green, Vice 
President) 101 Market Street, San 
Francisco, California 94105: 

1. Family Bancorp, and Family Bank 
of Commerce, both in Grants Pass, 
Oregon; request for commitment relief to 


ing company 

activities, but are otherwise permissible 
bank activites under Oregon state law. 
Comments on this application must be 
received by June 9. 

Board of Governors of the Federal Reserve 
System, May 19, 1988. 
James McAfee, 
Associate Secretary of the Board. 
[FR Doc. 88-11671 Filed 5-24-88; 8:45 am] 
BILLING CODE 6210-01-41 


GENERAL SERVICES 
ADMINISTRATION 


{Wildlife Order 168; 1-D-1L-671] 


Portions of Smithiand Locks and Dam, 
Pope County, IL; Conveyance of 
Property 


Pursuant to section 2 of Pub. L. 537, 
80th Congress, approved May 19, 1948 
om U.S.C. 667b), notice is hereby given 

at: 

1. By deed from the General Services 
Administration dated April 21, 1988, the 
property, consisting of 221.35 acres of 
unimproved land, known as Tracts Nos. 
108, 109, and 110, portions of Smithland 
Locks and Dam, Pope County, Illinois, 
has been transferred to the State of 
Illinois, Department of Conservation. 

2. The above described property was 
conveyed for wildlife conservation in 
accordance with the provisions of 
section 1 of said Pub. L. 80-537 (16 


U.S.C. en L. 92— 
432. 

Dated: May 13, 1988. 
Earl E: Jones, 
Commissioner, Federal Property Resources 

ice. 

[FR Doc. 88-11750 Filed 5-24-88; 8:45 am] 
BILLING CODE 6820-96-M 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


Food and Drug Administration 
[Docket No. 88N-0195] 


AGENCY: Food and Drug Administration. 
ACTION: Notice. 


summary: The Food and Drug 
Administration (FDA) is proposing to 
refuse approval! of three new 
applications submitted by International 
Medication Systems Limited. The basis 
for the proposal is that, based on 
information contained in each of the 
three applications, ‘the methods used in, 
and the facilities and controls used for, 
the manufacture, processing, and 
packing of the drugs are inadequate to 
assure and preserve their identity, 
strength, quality, and purity. There is 
insufficient information about the drugs 
to determine whether they are safe. 
DaATEs: A hearing request is due on June 
24, 1988; data or information in support 
of a hearing request is due on July 25, 
1988. 

ADDRESSES: A request for hearing, 
supporting data, and other comments 
should be identified with Docket No. 
88N-0195, and submitted to: Dockets 
Management Branch (HFA-305), Rm. 4- 
62, Food and Drug Administration, 5600 
Fishers Lane, Rockville, MD 20857. 

FOR FURTHER INFORMATION CONTACT: 
Walter A. Brown, Center for Drug 
Evaluation and Research (HFD-366)}, 
Food and Drug Administration, 5600 
Fishers Lane, Rockville, MD 20857, 301- 
295-8041. 

SUPPLEMENTARY INFORMATION: On 
January 29, 1987, International 
Medication Systems Limited (IMS) 1886 
Santa Anita Ave., South El Monte, CA 
91733, submitted an abbreviated new 
drug application (ANDA 71-818) under 
section 505({j) of the Federal Food, Drug, 
and Cosmetic Act (the act) for Bretylium 
Tosylate Injection, 200 milligrams per 
milliliter (mg/mL), 10 milliliter (mL) 


. Select-A-Jet. On February 8, 1988, the 
: Center for:Drug Evaluation and 
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Research {CDER} issued a letter to IMS 
stating that the application was not 
approvable: In response, on February 12, 
1988, pursuant to 21 CFR 314.120, IMS 
requested-an opportunity for a hearing 
on the question of whether there are 
grounds for denying approval of the 
application. 

On April 15, 1987, IMS submitted 
ANDA 89-732 under section 505({j) of the 
act for Isoprenaline Hydrochloride 
(Isoproterenol Hydrochloride Injection 
USP), 0.02 mg/mL, Min-I-Jet Syringe. On 
March 14, 1988, CDER issued a letter to 
IMS stating that the application was not 
approvable. In response, on March 28, 
1988, pursuant to 21 CFR 314.120, IMS 
requested an opportunity for a hearing 
on the question of whether there are 
grounds for denying approval of the 
application. 

On November 7, 1985, IMS submitted 
a new drug application (NDA 19-550) 
under section 505(b) of the act for 
Dextrose Injection 5% (Thermodilution 
Syringe). On March 16, 1988, CDER 
issued a letter to IMS stating the 
application was not approvable. In 
response, on March 25, 1988, pursuant to 
21 CFR 314.120, IMS requested an 
opportunity for a hearing on the 
question of whether there are grounds 
for denying approval of the application. 

The Director of the Center for Drug 
Evaluation and Research has 
reevaluated all three applications and 
concludes that they are not approvable 
under section 505 of the act for the 
following reasons. 


I. Deficiencies Which Apply to all Three 
Applications (71-818, 89-732, and 19- 
550) 


A. Failure To Provide Adequate 
Controls for Environmental Monitoring 
of Aseptic Filling Areas 


1.. ANDA 71-818 and ANDA 89-732 
indicate only that the filling room is 
monitored. Information is lacking 
concerning adequate monitoring 
methods, including those for 
microbiological and particulate air 
quality in aseptic filling areas. Adequate 
procedures, frequency, specifications, 
action limits, and actions taken when 
limits are exceeded have not been 
specified. (21 U.S.C. 355{j)(3)(A); 21 CFR 
314.125(b)(1), (4) and (13); 21 CFR 
211.42(c)(10), 211.113(b) and 211.160(b)) 

2. NDA 19-550 indicates that there is 
daily monitoring of the air in the critical 
areas of the filling room utilizing settling 
plates, from which individual colonies 
are counted. Settling plates alone are 
not considered to be an adequate 
method of monitoring the quality of air 
in areas where sterilized products, 
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containers, or closures are,exposed to 
the environment during aseptic filling 
operations. Testing methods should 
include procedures, which provide 
quantitative results based on the 
number of viable organisms per volume 
of air sampled. This NDA does not 
provide adequate methods for such 
monitoring, nor is necessary information 
provided concerning the procedures, 
frequency, specifications, action limits, 
and actions taken when limits are 
exceeded. (21 U.S.C. 355(d)(3) and (4); 21 
CFR 314.125({b)(1), (4) and (13); 21 CFR 
211.42(c)(10), 211.113(b) and 211.160(b)) 


B. Failure To Provide Adequate 
Information Concerning Ethylene Oxide 
Sterilization Procedures and Controls 


All three applications provide for 
ethylene oxide sterilization of the vial 
injectors, but the descriptions of rhe 
procedures and controls employed are 
insufficient to determine their adequacy. 
It is not clear which ethylene oxide 
processes may be carried out at IMS and 
which may be carried out by an outside 
contract sterilizer. It is also unclear 
which procedures and controls pertain 
to the two different cycles which are 
apparently employed. It is also unclear 
under what conditions injectors may be 
sterilized while bulk-packed or while in 
sealed cartons along with the drug 
product vials. Complete descriptions of 
the cycles, procedures, and controls 
employed under each set of conditions 
have not been provided. The 
applications also fail to provide any 
validation data for the ethylene oxide 
cycles. Such validation data are 
required to assure the effectiveness of 
each ethylene oxide sterilization cycle 
for each set of conditions. (21 U.S.C. 
355(j)(3)(A) and 355(d)(3) and (4); 21 CFR 
314.125(b)(1), (4) and (13); 21 CFR 
211.94(d), 211.113(b) and 211.160(b)) 


C. Failure To Provide Adequate 
Controls Involving Radiation 
Sterilization Procedures 


All three applications provide for an 
alternate radiation sterilization process 
for bulk-packed injectors. All three are 
deficient in the following areas 
concerning such radiation sterilization 
(1) A presterilization bioburden 
monitoring program has not been 
established. (2) A sterlility dose auditing 
program has not been established. (3) 
The integrity of the container/closure 
system to microbiological challenge has 
not been demonstrated post-irradiation 
(maxium dose). (4) Final release 
specifications have not been provided. 
(21 U.S.C. 355(j)(3){A) and 353(d) (3) and 
(4); 21 CFR 314.125(b) (1), (4) and (13); 21 
CFR:211.94 (b) and (d), 211.113{b) and 
211.160(b)) 


D. Failure To ‘Provide Adequate peewee 
Stability Data:To Support Proposed «: 
Expiration Dates... : : - 

1. For ANDA 71-818, IMS ‘ebetiait-é an 
expiration date of 36 months. Some 
accelerated stability data and 36 months 


of controlled room temperature stability ° of prediched poleicy bastion the? < - 


data were submitted. However, all of: 
the stability data were based on four - * 


pilot lots {apparently eight liters each), 


three of which were made the same day. 
No stability data were submitted from 
normal production-sized batches. The 
submitted data are not sufficient to 
allow adequate evaluation of possible 
effects due to scale-up of batch size and 
use of different lots of the new drug 
substance from the actual supplier. 
Moreover, it has not been shown that 


the high pressure liquid chromatography 


assay method employed will 
differentiate between the new drug 
substance and possible degradation 
products. Thus, it has not been 
established that the stability testing 
method is reliable, meaningful, and 
specific. The available information is 
insufficient to support the proposed 
expiration date of 36 months. (21 U.S.C. 


355(j)(3)(A); 21 CFR 314.125(b) (1), (4) 


and (13); 21 CFR 211.137(A) and 211.166 
(a) and (b)) 

2. For ANDA 89-732, IMS proposed an 
expiration date of 24 months and 
submitted some stability data from 
production batches covering such a 
period. These batches, however, were 
made from new drug substance obtained 
from sources who are not authorized 
suppliers under this application. No 
stability data, not even accelerated 
data, have been submitted from batches 
of drug product made utilizing the 
supplier of the new drug substance who 
is currently provided for in the ANDA. 
IMS submitted stability data derived 
from an assay method which has not 
been shown to separate isoproterenol 
hydrochloride from its major: 
degradation product. Thus, it has not 
been established that the assay 
procedure is stability indicating. The 
stability testing procedures also fail to 
provide for periodic sterility testing and 
particulate matter evaluation. (21 U.S.C. 
355(j)(3)(A); 21 CFR 314.125(b) (1), (4) 
and (13); 21 CFR 211.137(a) and 211.166 
(a) and (b)) 

3. For NDA 19-550, IMS proposed an 
expiration date of 24 months. - 


Specifications for the product require -. -- 


that the dextrose content be between 95 
percent and105 percent of the labeled ~ 
amount at the time of release. The 
product should therefore meet those’ —_- 
limits throughout its expiration dating 
period under any of the recommended 
storage conditions. The stability data 
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submitted, Sidvieeilt are sun adequate to. 
demonstrate that the vapor loss from the™: 
product would:nottéad to an iticrease of : 
the dextrose concentration beyond the 
upper limit if the product were'stored at: 
30°C (the upper limit of controlled room. - 
temperature). In:fact, calculated values 


available data indicate that the product 
could be out of limit after two years : 
storage at 30°. Actual stability data for 
such storage at 30°C have not been 
submitted. In addition, only one lot of 
drug product was used to determine the 
rates of vapor loss at different 
temperatures, whereas at least three lots 
should be used to determine such 

values. The stability testing protocol 

also fails to include monitoring for 5-" 
hydroxymethylfurfural and related 
substances; which should be tested for 

in accordance with the “United States 
Pharmacopoeia,” 21st Revision. (21 
U.S.C. 355(d) (3) an (4); 21 CFR 

314.125(b) (1), (4) and (13); 21 CFR 
211.137 (a) and (b) and 211.166 (a) and 
(b)) ‘Whe 
II. Additional Deficiencies Which Apply... 
to ANDA'S 71-818 and 89-732. . mete 
A. Failure To Provide Adequate 

Methods and Controls for the 
Sterilization and Depyrogenation of 
Product Vials 


Both ANDA's indicate that dry heat at 
260°C for 90 minutes is used for the glass 
vial product containers, but no other 
information is provided concerning 
sterilization or depyrogenation of the 
vials. The applications fail to provide 
sufficient details of the process, 
including validation methods and data 
which support sterilization and 
depyrogenation. (21 U.S.C. 355{j)(3)(A); 
CFR 314.125(b) (1), (4) and (13); 21-CFR - 
211.94 (c) and (d), and 211.113(b)) 


_B. Failure To Provide Adequate, 


Validation for Aseptic Filling 
Operations 

Both ANDA's fail to provide any 
results of media fill validations for the 
specific lines used for filling these 
products. They also fail to provide any 
information concerning the frequency of 
revalidation of filling lines. (21 U.S.C. 
355(j)(3)(A); 21 CFR 314.125(b)(1), (4) and 
(13); 21 CFR 211.113(b)) 


C. Failure To Provide for Adequate 
Methods, Facilities, and Controls for the 
Drug Substance 


1. For ANDA 71-818, IMS has 
provided information about the 
methods, facilities, and controls for the- 
manufacture, processing, packing, and - 
holding of the drug substance by* ' . 
referring to information in a drug iniestei 
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file submitted by the proposed supplier 
of bretylium tosylate. However, this 
proposed supplier was issued a 


deficiency letter by CDER on ‘February. 


19, 1988, concerning inadequate controls 

.. for bretylium tosylate. The supplier is 

- not presently considered an acceptable 
source of the drug substance until the 
deficiencies are corrected. 
Consequently, ANDA 71-818 does not 
provide appropriate information about 
the methods, facilities and controls to 
assure and preserve the identity, 
strength, quality, purity, and stability of 
the drug substance. (21 U.S.C. 
355(j)(3{A); 21 CFR 314.125(b) (1), (4) 
and (13); 21 CFR 211.113(b)) 
- 2. For ANDA 89-732, IMS has 
provided information about the 
methods, facilities, and controls for the 
manufacture, processing, packing, and 
holding of the drug substance by 
referring to information in a drug master 
filed submitted by the proposed supplier 
of isoproterenol hydrochloride. 
However, this proposed supplier was 
issued a deficiency letter by CDER on 
February 16, 1988, concerning 
inadequate controls for isoproterenol 
hydrochloride: The’ supplier is not 
presently considered an acceptable 
source of the drug substance until the 
deficiencies are corrected. 
Consequently, ANDA 89-732 does not 
provide appropriate information about 
the methods, facilities and controls to 
assure and preserve the identity, 


strength, quality, purity, and stability of 


the drug substance. (21 U.S.C. 
355(j)(3)(A); 21 CFR 314.125(b)(1), (4) and 
(13); 21 CFR 211.160(b)) 


Ill. Additional Deficiency Which Applies 
to ANDA 71-818 


Failure To Provide Batch Production 
- and Conttral Records for a Production: : 
Sized Batch 


This application includes a complete 
batch record only for an eight-liter pilot 
batch. A blank-master production and 
control record.for a production-sized 
batch:has also been submitted. 
However, no completed batch records or 
test results have been submitted for an’: 

’ actual production-sized batch to allow 
assessment of possible effects of scale- 
up operations on the drug product. (21. . 
U.S.C. 355{j){3)(A);'21 CFR 314.125(b)(1), 
(4) and (13); 21 CFR 211.1B8)) 

IV. Additional Deficiency Which 
Applies to ANDA 89-732 . 

Failure To Provide Adequate 
Procedures and Controls for In-Process’ 
Adjustments 


The’applicant has indicated that it 
performs an in-process assay on the 
bulk solution and adjusts, if necessary, 


based on the assay. No-further 
infomation has been provided 
concerning what is adjusted, how it is 
performed, or how it is controlled. This 
fails to provide sufficient information 
concerning such procedures and . 
controls. (21 U.S.C. 355(j)(3)(A); 21: CFR 
3145.125(b){1), (4) and (13); 21 CFR 
211.110(a) and (b)) 

Therefore, notice is given to the 
applicant, and to all other interested 
persons, that the Director of the Center 
for Drug Evaluation and Research 
proposes to issue orders under sections 
505(j)(3) and (4) refusing to approve 


- ANDA's 71-818 and 89-732, and under 


section 505(d) refusing to approve NDA - 


19-550, on the grounds that, {1) based on 


information contained in each of the . 
three applications, the methods used in, 
and the facilities and controls used for, 
the manufacture, processing, and 
packing of the drugs are inadequate to 
assure and preserve their identity, 
strength, quality, and purity, and (2) for 
NDA 19-550, upon the basis of 
information submitted as part of the 
application, or upon the basis of other 
available information, there is 
insufficient information to determine 
whether the drug is safe under the 
conditions prescribed, recommended, or 
suggested in its proposed labeling. 

’ In accordance with section 505 and 21 
CFR Part 314, the applicant is hereby 
given an opportunity for a hearing on 
the question of whether ANDA's.71-818 
and 89-7321 and NDA 19-550 are 
approvable. 

_ If the applicant decides to seek a:: 
hearing the applicant shall file: (1) On or 
before June 24, 1988:a written notice of 
appearance and request for hearing, and 
(2) on or before July 25, 1988 the data, 
information, and analyses relied on to 
justify.a hearing, as specified in 21 CFR 
314.200. Any other interested person 
may also submit comments on this 


- proposal to refuse approval. The 


procedures and.requirement governing 
this notice of opportunity for a hearing, 
a notice of appearance and request-for a 
hearing, a submission of data, 


- ‘information, and analyses to justify a 
hearing, other comments; and a grant or 


denial of a hearing, are contained in 21 - 
CFR 314.200. 

The failure of the applicant to file a 
timely. written notice of appearance and 
request for hearing, as required by 21 
CFR 314.200, constitutes an:election by 
the applicant not to make use‘of the 
opportunity for a hearing concerning the 
action proposed and the agency will 
summarily issue orders refusing to 


- approve the applications. 


‘A request for a hearing may-not rest 
upon mere allegations or-denials, but 


must present specific facts showing that 
there is'a genuine and substantial issue 
of fact that requires a hearing: If.it 
conclusively appears from the face of 
the data, information, and factual 
analyses in the request for hearing that 
there is no genuine and substantial issue 
of fact that precludes the refusal to 
approve the applications, or when a 
request for hearing is not made in the 
required format or with the required 
analyses, the Commissioner of Food and 
Drugs will enter summary judgment 
against the person who requests the 
hearing; making findings and 
conclusions,.and denying a hearing. 

All submissions pursuant to.this 
notice of opportunity for hearing are.to 
be filed in four copies: Except for data 
and information prohibited from public 
disclosure under 21 U.S.C. 331(j) or 18 
U.S.C,.1905, the submissions may be 
seen in the Dockets Management Branch 
(address above) between 9:00 a.m. and 
4:00 p.m., Monday through Friday. 

This notice is issued under the Federal 
Food, Drug, and Cosmetic Act (sec. 505, 
52 Stat. 1050-1053, as amended (21 
U.S.C. 355)) and under authority 
delegated to the Director of the Center 


. for Drug Evaluation and Research (21 


CFR 5.82). 

Dated: May 17, 1988. 
Gerald F. Meyer, 
Deputy Director, Center for Drug Evaluation 
and Research. 
{FR Doc. 88-11675 Filed 5-24-88; 8:45 am] 
BILLING CODE 4160-01-M 


[Docket No. 88E-0068) 


Determination of Regulatory Review 
Period for ‘of Patent — 
Extension; Spectamine®; Correction 


AGENCY: Food and Drug cmatacam ckc 
ACTION: Notice; correction: 


summanv: In the Federal Register of 
April 14, 1988 (53 FR 12464), the Food 
and Drug Administration published a 
notice announcing the agency's 
determination of the regulatory review - 
period for the patented human drug 
product, Spectamine®. The manufacturer 
alerted the: agency to typographical 
errors in 3:words that described the use 
of the product. This document corrects 
these errors. 

FOR FURTHER INFORMATION CONTACT: 
Andrea E. Chamblee, Office of Health 
Affairs (HF Y-20), Food:and Drug 
Administration, 5600-Fishers Lane, 
Rockville, MD 20857, 301-443-1382. 
SUPPLEMENTARY INFORMATION: In FR 


' Doc..88-8150, appearing at page 12464 in 
.. the Federal Register of Thursday; April 
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14, 1988, the following corrections are 
made: 


Under the heading “SUPPLEMENTARY 


INFORMATION,” third paragraph, Line 5, 
“nonlacumar” is corrected to read 
“nonlucunar”; line 7, “local” is corrected 
to read “focal”; and line 10, 
“ischematic” is corrected to read 
“ischemic”. 

Dated May 17, 1988. 
Allen B. Duncan, 
Deputy Associate Commissioner for Health 
Affairs. 
[FR Doc. 88-11674 Filed 5-24-88; 8:45 am] 
BILLING CODE 4160-01-4 


DEPARTMENT OF THE INTERIOR 


Bureau of Land Management 
[ID-040-44 10-08] 


Management Framework Plans; idaho 


AGENCY: Bureau of Land Management, 
Interior. 

ACTION: Notice of Availability— 
Proposal to amend the Challis and Ellis- 
Pahsimeroi Management Framework 
Plans (MFP) to allow for the disposal of 


17 tracts of land by exchange or sale. 


NOTICE: Notice is hereby given that the 
Proposed Plan Amendment for the 
Challis and Elis-Pahsimeroi MFPs to 
allow for the disposal of 17 tracts 
(approximately 280 acres) of land by 
exchange or sale is available. 
SUMMARY: The BLM has identified 17 
parcels of public land totaling 
approximately 280 acres for transfer 
from public ownership. These parcels 
may be offered for disposal, first by 
exchange and then by direct sale, to the 
owners of record of the adjacent private 
lands. During the development of the 
Land Report and the Environmental 
Analysis of each parcel, the offered 
private lands will be evaluated for 
acceptance into public ownership. 
Disposals will be appraised at fair 
market value. None of these tracts join 
the Salmon River, nor do they provide 
access to the Salmon River. 

The following Administrative actions 
will be required for implementation of 
the Plan Amendments: 

Before the disposal of any of these 
parcels can be finalized, a complete 
Cultural Resource Inventory and a 
thorough examination for any known 
threatened or endangered plant or 
animal species or habitat will be 
conducted on each parcel. 

Parcels identified for disposal will 
meet the “Policy Guidance for Retention 
or Disposal of Floodplains, Wetlands, 
Riparian Habitat, T/E Species Habitat 


and State-Listed Sensitive Species: 
Habitat”. 

‘Parcels identified for disposa! will 
meet the policy guidance in 
“Notification Prior to Cancellation of 
Grazing Permits/Leases and 
Reservation of Grazing Privileges in 
Public Sale Patents”. 

Parcels identified for disposal will 
meet the policy guidance for those lands 
involved in the “National Wildlife 
Federation Lawsuit”. 

Exchanges will be assessed on 
appraised values and not on an acre per 
acre basis. The offered lands will be 
reviewed by the Area Manager, and if 
he determines that it is in the public’s 
interest to accept the offered lands, then 
the exchange can proceed. 
SUPPLEMENTARY INFORMATION: Detailed 
information about the 17 parcels of land 
and disposal criteria can be obtained by 
contacting Bob Hium, Realty Specialist, 
Bureau of Land Management, Salmon 
District Office, P.O. Box 430, Salmon, 
Idaho 83467, phone (208) 756-5400. 


Planning Protest 

Any party that participated in the 
plan amendment and is adversely 
affected by the amendment may protest 
this action only as it affects issues 
submitted for the record during the 
planning process. The protest should be 
in writing and filed with the Director 
(760), Bureau of Land Management, 1800 
“C” Street NW, Washington, DC 20240, 
within 30 days of this notice. The 
procedures for filing a protest are 
attached to the “Dear Reader” letter 
included with the proposed plan and 
listed in 43 CFR 1610.5-2. 
Designation 

In the absence of any planning 
protests this action will become the final 
determination of the Department of the 
Interior and the Plan Amendment will 
be in effect. 

Dated: May 10, 1988. 
Jerry W. Goodman, 
District Manager. 
[FR Doc. 88-11737 Filed 5-24-88; 8:45 am] 
BILLING CODE 4310-66-M 


[ES-940-08-4520-13; ES-038806, Group 23] 


Filing of Plat of Dependent Resurvey 
ree 


May. 19, 1988... 


1. The plat of the inane Tesurvey 
of the retracement of the east boundary 
(Fifth Principal Meridian), Township 34 
North, Range 1 West, and the dependent 
resurvey of the south boundary,:~. © - 
Township 35 North, Range 1 East,-a 
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portion of the subdivisional lines and 
the survey of the subdivision of section 
8 in Township 34 North, Range 1 East, 
Fifth Principal Meridian, Missouri, will - 
be officially filed in the Eastern States ~ 
Office, Alexandria, Virginia at 7:30 a.m., 
on July 5, 1988. 

2. The dependent resurvey was made 
at the request of the United States 
Forest Service. 

3. All inquiries or protests concerning 
the technical aspects of the dependent 
resurvey and survey must be sent to the 
Deputy State Director for Cadastral 
Survey, Eastern States Office. Bureau of 
Land Management, 350 South Pickett 
Street, Alexandria, Virginia 22304, prior 
to 7:30 a.m., July 5, 1988. 

4. Copies of the plat will be made 
available upon request and prepayment 
of the reproduction fee of $4.00 per copy. 
Joseph W. Beaudin, 

Actiag Deputy State Director for Cadastral 
Survey and Support Services. 

[FR Doc. 88-11737 Filed 5-24-88; 8:45 am] 
BILLING CODE 4310-GJ-M 


AGENCY: Minerals Management Service, 
Interior. 


ACTION: Notice of the Receipt of a 
Proposed Development Operations 
Coordination Document (DOCD). 


summary: Notice is hereby given that 
Sandefer Offshore Operating Co. has 
submitted a DOCD describing the 
activities it proposes to conduct on 
Lease OCS-G 5366, Block 128, East 
Cameron Area, offshore Louisiana. 
Proposed plans for the above area 
provide for the development and 
production of hydrocarbons with 
support activities to be conducted from 
an existing onshore base located at 
Intracoastal City, Louisiana. 


DATE: The subject DOCD was deemed 
submitted on May 16, 1988. Comments 
must be received within 15 days of the 
publication date of this Notice or 15 
days after the Coastal Management 
Section receives a copy of the plan from 
the Minerals Management Service. 


appREsSsEs: A copy of the subject 
DOCD is available for public review at 
the Public Information:Office, Gulf of . 
Mexico OCS Region, Minerals 
Management Service, 1201 Elmwood 
Park Boulevard;‘Room 114, New ‘°°: 
Orleans, Louisiana {Office Hours: 8 a.m. 
to 4:30 p.m., Monday througli Friday). ‘A’ 
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copy of the DOCD and the 
accompanying Consistency Certification 
are also available for public review at 
the Coastal Management Section Office 
located on the 10th Floor of the State 
Lands and Natural Resources Building, 
625 North 4th Street, Baton Rouge, 
Louisiana (Office Hours: 8 a.m: to 4:30 
p.m., Monday through Friday). The 
public may submit comments to the 
Coastal Management Section, Attention 
OCS Plans, Post Office Box 44487, Baton 
Rouge, Louisiana 70805. 

FOR FURTHER INFORMATION CONTACT: 
Mr. Lars T. Herbst; Minerals. 
Management Service, Gulf of Mexico’ 
OCS Region, Field Operations, Plans, ~ 
Platform and Pipeline Section, ~~ rs 
Exploration/Development Plans Unit; 
Telephone (504) 736-2533. 
SUPPLEMENTARY INFORMATION: 

The purpose of this Notice is to inform 
the public, pursuant to Sec. 25 of the 
OCS Lands Act Amendments of 1978, 
that the Minerals Management Service 
is considering approval of the BOCD 
and that-it is available for public r review. 
Additionally, this Notice is to-inform the 
public, pursuant to Section 930.61 of 
Title 15 of the CFR, that the Coastal 
Management Section/Louisiana _ 
Department of Natural Resources is ~~ 
reviewing the DOCD for consistency. - 
with the Louisiana Coastal Resources 


Program. 

Revised rules governing practices and 
procedures under which the Minerals 
Management Service makes information 
contained in DOCDs available to 
affected States, executives of affected 
local governments, and other intersted. 
parties became effective December 13, 

1979 (44 FR 53685). 

’ Those practices and procedures are 
set out in revised § 250.34 of Title 30 of 
the CFR. . 

Dated: May 17, 1988. 

J. Rogers Pearcy, 
Regional Director, Gulf of Mexico OCS 


_, Region. 
{FR Doc. 88-1656 en 5-24-88; 8:45 am] - 


AGENCY: Minerals Management Service, 


Interior. 

ACTION: Notice of the Receipt of:a 

- Proposed Development Operations 
Coordination Document (DOCD). 


summany: Notice is hereby given that 
Sohio Petroleum Company has 
submitted a DOCD describing the 
activities it proposes to conduct on 


Lease OCS-G 7397, Block 209, East 
Breaks Area, offshore Texas. Proposed 
plans for the above area provide for the 
development and production of 
hydrocarbons with support activities to 
be conducted from an existing onshore 
base located at Pelican Island, Texas. 
DATE: The subject DOCD was deemed 
submitted on May 16, 1988. 
aporess: A copy of the subject DOCD 
is available for public review at the 
Public Information Office, Gulf of 
Mexico OCS Region, Minerals 
Management Service, 1201 Elmwood 
Park Boulevard, Room 114, New 
Orleans, Louisiana (Office Hours: 8 a.m. 
to 4:30 p.m. Monday through Friday). 
FOR FURTHER INFORMATION CONTACT: 
Mr. Michael J. Tolbert; Minerals 
Management Service, Gulf of Mexico 
OCS Region, Field Operations, Plans, 
Platform and Pipeline Section, 
Exploration/Development Plans Unit; 
Telephone (504) 736-2867. 
SUPPLEMENTARY INFORMATION: The 
purpose of this Notice is to inform the 
public, pursuant to Sec, 25 of the'OCS 
Lands Act Amendments of 1978, that the 
Minerals Management Service is 
considering approval of the DOCD and 
that it is available for,public review. 

Revised rules governing practices and 
procedures under which the Minerals 
Management Service makes information 
contained in DOCDs available to 
affected States, executives of affected 
local governments, and other interested 
parties became effective December 13, 
1979 (44 FR 53685). Those practices and 
procedures are set out in revised 
§ 250.34 of Title 30 of the CFR. 

Dated: May 17, 1988. 
J. Rogers Pearcy, 
Gulf of Mexico OCS Region. 
[FR-Doc. 88-11657 Filed 5-24-88; 8:45 am] 
BILLING CODE 4310-MR-M 


National Park Service 


intent To Hold Meeting; Katmai 
National Park and Preserve, AK 


AGENCY: National Park Service, Interior. 
ACTION: Notice of intent to hold meeting. 


_. SUMMARY: Notice is hereby given that a 


public meeting is to be held by the 
National Park Service to present a 
proposed teniporary restriction to the 
bag limit of fish taken by anglers on the 
Brooks River within Katmai National 
Park and Preserve. The item to be 
discussed will be a National Park 
Service proposal to:temporarily restrict 
bag limits for fish along the Brooks River 
from June 15, 1988 through October 31, 
1988-to allow only one (1) fish, 


regardless of species, to be kept by 
anglers. This would be a change from 
the current State regulation allowing a 
bag limit of five (5) salmon and two (2) 
rainbow trout. The National Park 
Service gives notice of this meeting in 
order to seek comments from the public 
in general, and local users in particular, 
on this proposal, 

DATE: June 8, 1988, 10 a.m. Alaska 
Daylight Time. 

ADDRESS: The meeting will be held at 
King Salmon, Alaska at the FAA Facility 
(Comserfac). - 

FOR FURTHER INFORMATION CONTACT: 
Ray Bane, Superintendent, Katmai 
National Park and Preserve, P.O. Box 7, 
King Salmon, Alaska 99613 (phone 907- 
246-3305). 

SUPPLEMENTARY INFORMATION: This 
meeting is called pursuant to regulations 
published at 36 CFR 13.30(d) requiring a 
“hearing in the vicinity of the area(s) 
directly affected” by any proposed 
temporary restriction to the taking of 
fish and wildlife. The proposed area of 
the temporary restriction is to be the 
length of the Brooks River, which flows 
for approximately 1 mile between 
Brooks Lake and Naknek Lake located 
within Katmai National Park. A 
temporary restriction to fish bag limits, 
pursuant to 36 CFR 13.21(e), is proposed 
to specifically address concerns 
regarding potentially dangerous human/ 
bear interactions along the Brooks River. 


Richard J. Stenmark, 

Acting Regional Director 

[FR Doc. 88~11689 Filed 5-24-88; 8:45 am] 
BILLING CODE 4310-70-m 


INTERNATIONAL TRADE 


COMMISSION 


[investigations Nos. 303-TA-19 and 20 and 
Investigations Nos. 731-TA-391-399 


' (Pretiminary)] 


Antifriction Bearings (Other Than 
Tapered Roller Bearings) and Parts 
Thereof From the Federal Republic of 
Germany et al. 


Determinations 


On the basis of the record * developed 
in the subject investigations, the 
Commission determines; pursuant to 
section 303 of the Tariff Act of 1930 (19 
U.S.C. 1303), that there is a reasonable 
indication that an industry in the United 
States is materially injured by reason of 
imports from Singapore and Thailand of 


' The nied is defined in section 207.2{t) of the 
Commission's Rules of Practice and Procedure (19 
CFR 207.2(i)). 


BEST COPY AVAILABLE 
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antifriction bearings {other than tapered 
roller bearings) and parts thereof, 
whether finished or-unfinished, provided 
for in items 681.10, 681.39, and 692.32 of 
the Tariff Schedules of the United States 
(TSUS),? that are alleged to be 
subsidized by the governments of 
Singapore and Thailand. 

The Commission also determines, 
pursuant to section 733(a) of the Act (19 
U.S.C. 1673b{a)), that there is a 
reasonable indication that an industry in 
the United States is materially injured 
by reason of imports from the Federal 
Republic of Germany, France, Italy, 
Japan, Romania, Singapore, Sweden, 
Thailand, and the United Kingdom of 
antifriction bearings {other than tapered 
roller bearings) and parts thereof, 
whether finished or unfinished, provided 
for in items.680.30, 680.33, 680.37, 680.39, 
681.04, 681.10, 681.39, and 692.32 of the 
Tariff. Schedules of the United States,* 


2: Antifriction bearings (other than tapered roller 
bearings) and parts thereof from Singapore and’: ‘ 
Thailand subject to investigation include ballor _ 
roller bearing type flange, take-up, cartridge, and 
hanger units, and parts of the foregoing (TSUSA 
items 681.1010 and 681.1030 and proposed 
Harmonized Tariff Schedule {HTS) subheadings 
8483.20.40, 8483.30.40, 8483.90.20, and 8483.90.30); 
machinery paris containing any of the foregoing 
bearings, not containing electrical features and not 
specially provided for [TSUSA item 681.3900 and 
HTS subheading 8485.90.00}; and parts of motor 
vehicles containing any of the foregoing bearings 
and not specially provided for (TSUSA item 
692.3295 and HTS subheading 8708.99.50). 

3 For purposes of these investigations, the subject 
bearings and parts thereof include the following 
articles, whether finished or unfinished: antifriction 
balls and rollers (TSUSA items 680.3025, 680.3030, 
and 680.3040, and HTS subheading 8482.91.00); ball 
bearings with integral shafts (TSUSA item 680.3300 
and HTS subheading 8482.10.10); ball bearings 
(including radial ball bearings) and parts thereof 
(TSUSA items 680.3704, 680.3708, 680.3712, 680.3717, 
680.3716, 680.3722, 680.3727, and 680.3728, and HTS 
subheadings 6482.10.50 and 8482.99.10}; spherical 
roller bearings and parts thereof (TSUSA items 
689.3952 and 689.3956, and HTS subheadings 
8482.30.00 and 8482.99.50); other roller bearings 
(except tapered roller bearings) and parts thereof 
(TSUSA items 680.3960 and HTS 
8482.40.00, 6482.50.00, 8482.80.00, and 8482.99.70; ball 
or roller bearing type pillow blocks and parts 
thereof (TSUSA items 681.0410 and 681.0430, and 
HTS subheadings 8483.20.80, 8483.30, 8483.90.30, and 
8483.90.70); ball or roller bearing type flange, take- 
up, cartridge, and hanger units, and parts of the 
foregoing (TSUSA items 681.1010 and 681.1030, and 
HTS subheadings 8483.20.40, 8483.30.40, 8483.90.20, 
and 8483.90.30}; machinery parts containing any of 
the foregoing bearings, not containing electrical 
features and not specially provided for (TSUSA 
item 681.3900 and HTS subheading 8485.90.00}; and 
parts of motor vehicles containing any of the 
foregoing bearings and not specially provided for 
(TSUSA item 692.3295,and HTS subheading -_ - 
8708.99.50). Finished but unground or semiground | 
balls are’not included in the scope of these 
investigations. 


that are alleged to be sold in the United 
States at less than fair value [LTFV). — 


Background 


On March 31, 1988, petitions were 
filed with the Commission and the 
Department of Commerce by the 
Torrington Company, Torrington, CT, 
alleging that an industry in the United 
States is materially injured and 
threatened with material injury by 
reason of subsidized imports of 
antifriction bearings {other than tapered 
roller bearings) and parts thereof from 
Singapore and Thailand, and by reason 
of LTFV imports of antifriction bearings 
(other than tapered roller bearings) from 
the Federal Republic of Germany, 


‘France, Italy, japan, Romania, 


Singapore, Sweden, Thailand, and the - 
United Kingdom. Accordingly, effective 
March 31, 1988, the Commission 
instituted preliminary countervailing 
duty investigations Nos. 303-TA-19 and 
20 (Preliminary) and preliminary 
antidumping investigations Nos. 731- 
TA-391-399 (Preliminary). 

Notice of the institution of the 
Commission's investigations and of a 
public conference to be held in 
connection therewith was given by 
posting copies of the notice in the Office 
of the Secretary, U.S. International 
Trade Commission, Washington, DC, 
and by publishing the notice in the 
Federal Register of April 11, 1988 (53 FR 
11917). The conference was held in 
Washington, DC, on April 21, 1988, and 
all persons who requested the 
opportunity were permitted to appear in 
person or by counsel. 

The Commission transmitted its 
determinations in these investigations to 
the Secretary of Commerce on May 16, 
1988. The views of the Commission are 
contained in USITC Publication 2083 
(May 1988), entitled “Antifriction 
bearings (other than tapered roller 
bearings) and parts thereof, from the 
Federal Republic of Germany, France, 
Italy, Japan, Romania, Singapore, 
Sweden, Thailand, and the United 
Kingdom, Determinations of the 
Commission in Investigations Nos. 303- 
TA-19 and 20 and 731-TA-391-399 
(Preliminary) Under the Tariff Act of 
1930, Together With the Information 
Obtained in the Investigations.” 

Issued: May 17, 1988. 

Kenneth R. Mason, 

Secretary. 

{FR Doc. 88-11723 Filed 5-24-88; 8:45 am] 
BILLING CODE 7020-02-M 
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Arians Wigiertaitin the tngidcrot the 
Caribbean Basin Economic Recovery 
Act on US. Industries and Consumers 


AGENCY: United States International 
Trade Commission. 


ACTION: Notice of deadline to submit 
comments in connection with 1988 
annual report. 


EFFECTIVE DATE: May 13, 1988. 


FOR FURTHER INFORMATION CONTACT: 
Joanne Guth (202-252-1264), Trade 
Reports Division, Office of Economics, 
U.S. International Trade Commission, 
Washington, D.C. 20436. 

Background: Section 215{a) of the 
Caribbean Basin Economic Recovery 
Act {CBERA) (19 U.S.C. 2704{a)) requires 
that the Commission submit annual 
reports to the Congress and the 
President on the impact of the act. The 
Commission instituted the present 
investigation under section 332(b) of the 
Tariff Act of 1930 (19 U.S.C. 1332(b)) on 
March 21, 1986, for the purpose of 
gathering and presenting such 
information through 1995. Notice of 
institution of the investigation and the 
schedule for such reports was published 
in the Federal Register of May 14, 1986 
(51 FR 17678). The third report, 
convering calendar year 1987, is to be 
submitted by September 30, 1988. 

In the original notice of investigation, 
it was announced that, as provided in 
section 215(b) of the CBERA, the ; 
Commission in such reports is requited 
to assess the actual effect of the act on 
the United States economy generally as 
well as on appropriate domestic 
industries and assess the probable 
future effect which the act will have on 
the United States economy generally 
and on such domestic industries. 


Written Submission 


The Commission does not plan to hold 
public hearing in connection with the 
1988 report. However, interested 
persons are invited to submit written 
statements concerning the matters to be 
addressed in the report. Commercial or 
financial information that a party 
desires the Commission to treat as 
confidential must be submitted on 
separate sheets of paper, each clearly 
marked “Confidential Business 
Information” at the top. All submissions 
requesting confidential treatment must 
conform with the requirements of § 201.6 
of the Commission's Rules of Practice 
and Proceduré (19 CFR 201.6). All 
written submissions, except for 
confidential business information, will 
be made available for inspection by 
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interested persons in the Office of the 
Secretary to the Commission. To be 
assured of consideration by the 
Commission, written statements relating 
to the Commission's 1988 report should 
be submitted at the earliest practical 
date and should be received no‘later 
than June 24, 1988. All submissions 
should be addressed to the Secretary of 
the Commission at the Commission's 
office in Washington, D.C. 

Hearing-impaired persons are. advised 
that information on this matter can be. 
obtained by contacting the 
Commission's TDD terminal on (202). 
252-1809. 

By order of the Commission. 

Issued: May 18, 1988. e 
Kenneth R. Mason, 
Secretary. 
{FR Doc. 88-11727 Filed 5-24-88; 8:45 am] 
BILLING CODE 7020-02-M 


[investigation No. 337-TA-276] 


Notice is hereby given that the 
prehearing conference in this matter will 
commence at 9:00 a.m. on June 6, 1988, in 
Courtroom C (Room 217), U.S. 
International Trade Commission 
Building, 500 E St. SW., Washington, DC, 
and the hearing will commence 
immediately thereafter. 

The Secretary shall publish this notice 
in the Federal Register. 

Issued: May 17, 1988. 

Janet D. Saxon, 

Administrative Law Judge. 

[FR Doc. 88-11728 Filed 5-25-88; 8:45 am] 
BILLING CODE 7020-02-M 


[Investigation No. 337-TA-264] 


Commission Decision to Review and 
Affirm With Modification an Initial 

. Determination Terminating the 
investigation With Prejudice on the 
Basis of Withdrawal of the Complaint 


AGENCY: U.S. International Trade 
Commission. 

ACTION: Review and affirmance with 
modification of an initial determination 
terminating the above-captioned 
investigation with prejudice on the basis 
of withdrawal of the complaint. 


summary: Notice is hereby give that the 
U.S, International Trade Commission 


_ has determined to.review and affirm 


with modification an initial 
determination (ID) (Order No. 14) of the 
presiding administrative law judge (ALJ) 
terminating the investigation with 
prejudice on the basis of withdrawal of 
the complaint. 

FOR FURTHER INFORMATION CONTACT: 
Mitchell Dale, Esq., Office of the 
General Counsel, U.S. International 
Trade Commission, telephone 202-252- 
1087. 

SUPPLEMENTARY INFORMATION: On April 
6, 1987, the Commission instituted this 
investigation on the basis of a complaint 
filed by OPEX Corporation (““Opex"’) 
alleging unfair methods of competition 
and unfair acts in the importation of 
certain mail extraction desks and 
components thereof, the effect or 
tendency of which is to destroy or 
substantially injure an industry, 
efficiently and economically operated, 
in the United States: The complaint 
alleged infringement of claims 12, 2, 5-7, 
10-12, and.14 of U.S. Letters Patent Re. 
32,328 owned by Opex. Named as 
respondent in the investigation were 
Stielow GmbH & Co. (“Stielow”), 
Almega Systems (“Almega”), and 
Automated Equipment Services 
(“Automated”)., The Commission's 
notice of investigation was published in 
the Federal Register on April 15, 1987 (52 
FR 12266). 

On January 22, 1988, complainant 
Opex and respondents Stielow, Almega, 
and Automated filed a joint motion 
(Motion No. 264-21) to terminate the 
investigation with prejudice on the basis 
of withdrawal of the complaint. On 
April 12, 1988, the presiding AL] issued 
an ID (Order No. 14) granting the joint 
motion to terminate. Complainant Opex 
filed a petition for review of the ID and 
the Commission investigative attorney 
and counsel for respondents filed 
responses to the petition. No 
government agency comments were 
received. 

The Commission's action is taken 
under the authority of section 337 of the 
Tariff Act of 1930 (19 U.S.C. 1337) and 
Commission rules 210.54(b) and 210.56{c) 
(19 CFR 210.54(b) and 210,56)c)). 

Copies of the Commission's Order, the 
Commission Opinion in support thereof, 
the ID, and all other nonconfidential 
documents filed in connection with this 
investigation are available for 
inspection during official business hours 
(8:45 a.m. to 5:15p.m.) in the Office of the 
Secretary, U.S. International Trade 
Commission, 500 E Street, SW.., 
Washington, DC 20436, telephone 202- 
252-1000. Hearing impaired persons are 
advised that information on the matter 
can be obtained by contacting the 
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Commission's TDD terminal on 202-252- 
1810. 

By order of the Commission. 

Issued: May 17, 1988. 
Kenneth R. Mason, 
Secretary. 
[FR Doc. 88-11726 Filed 5-24-88; 8:45 am] 
BILLING CODE 7020-02-M 


[investigation No. 337-TA-267 


Certain Minoxidil Powder, Salts and 


AGENCY: U.S. International Trade 
Commission. 


ACTION: Suspension of investigation. 


suMMARY: Notice is given that the 
Commission has determined to suspend 
the above-captioned investigation until 
thirty (30) days from the date of 
publication of this notice in the Federal 
Register. 


FOR FURTHER INFORMATION CONTACT: 
Wayne W. Herrington, Esq., Office of 
the General Counsel, U.S. International 
Trade Commission, 500 E Street SW., 
Washington, DC 20436, telephone 202- 
252-1092, 


SUPPLEMENTARY INFORMATION: This 
action is taken pursuant to section 
337(b)(1) of the Tariff Act of 1930 (19: 
U.S.C: 1337(b)(1)) and Commission rule 
210.59 (19 CFR 210.59). The basis for 
suspension is the pendency before the 
Food and Drug Administration (FDA) of 
complainant The Upjohn Company's 
new drug application (NDA) for the 
topical minoxidil compositions which 
are the subject of this investigation. 


On February 16, 1988, the presiding 
administrative law judge (ALJ) issued an 
initial determination (ID) finding a 
violation of section 337. The 
Commission investigative attorney (IA) 
filed a petition for review which 
included a suggestion to suspend the 
investigation pending final action by the 
FDA on Upjohn’s NDA. On April 4, 1988, 
the Commission determined to review 
portions of the ID. 

Copies of the nonconfidential version 
of the commission Order, the ID, and all 
other nonconfidential documents filed in 
connection with this investigation are 
available for inspection during official 
business hours (8:45 a.m. to 5:15 p.m.) in 
the Office of the Secretary, U.S. 
International Trade Commission, 500 E 
Street SW., Washington, DC 20436, 
telephone 202-252-1000. 

Hearing-impaired individuals are 
advised that information on this matter 
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can be obtained by contacting the 
Commission's TDD terminal on 202-252- 
1810. 

By order of the Commission. 

Issued: May 16, 1988. 
Kenneth R. Mason, 
Secretary. 
[FR Doc. 88-11730 Filed 5-24-88; 6:45 am] 
BILLING CODE 7020-02-M 


Dismissal of Request for Institution of 
a Section 751(b) Review investigation; 
Natural Bristle Paint Brushes From the 
People’s Republic of China 


AGENCY: United States International 
Trade Commission. 

ACTION: Dismissal of a request to 
institute a section 751(b) review 
investigation concerning the 
Commission's affirmative determination 
in investigation No. 731-TA-244 (Final), 
Natural Bristle Paint Brushes from the 
People’s Republic of China. 


SUMMARY: The Commission determines, 
pursuant to section 751(b) of the Tariff 
Act of 1930 (19 U.S.C. 1675(b)) and rule 
207.45 of the Commission's rules (19 CFR 
207.45), that the request does not show 
changed circumstances sufficient to 
warrant institution of an investigation to 
review the Commission's affirmative 
determination in investigation No. 731- 
TA-244 (Final), regarding natural bristle 
paint brushes from the People's Republic 
of China.! 

FOR FURTHER INFORMATION CONTACT: 
Jim McClure (202-252-1191), Office of 
Investigations, U.S. International Trade 
Commission, 500 E Street NW., 
Washington, DC 20436. Hearing- 
impaired individuals are advised that 
information on this matter can be 
obtained by contactingthe — 
Commission's TDD terminal on 202-724— 
0002. Persons with mobility impairments 
who will need-special assistance in 
gaining access to the Commission 
should contact the Office of the 
Secretary at 202-252-1000. 
SUPPLEMENTARY INFORMATION: 


Background 

On February 6, 1986, the Commission 
issued its determination in investigation 
No. 731-TA-244 (Final), Natural Bristle 
Paint Brushes from the People's 
Republic of China (51 FR 4662). The 
Commission determined that.an industry 
in the United States was threatened 
with material injury by reason of 


1 Natural bristle paint brushes are provided for in 
item 750.65 of the Tariff Schedules of the United 
States and item 9603.40.40 of the pro; 

Harmonized Tariff Schedule of the United States 
(USITC Feb. 2030). 


imports from the People's Republic of 
China of natural bristle paint brushes, 
except artists’ brushes, which had been 
found by the Department of Commerce 
to be sold at less than fair value (LTFV). 
On February 14, 1986, the ene of 
Commerce oes an — 

order, notice sae in 
the Federal manne a (51 1 FR no 

On February 24, 1988, the Commission 
received a request, pursuant to section 
751(b) of the Act, to review its 
affirmative determination in 
investigation No. 731-TA-244 (Final). 
This request was filed by counsel on 
behalf of A. Hirsch, Inc., an importer of 
natural bristle paint brushes from the 
People's Republic of China. 

On March 23, 1988, the Commission 
published a request for written 
comments in the Federal Register (53 FR 
9496) as to whether the changed 
circumstances alleged by the petitioner 
were sufficient to warrant a review 
investigation. Comments were supplied 
by counsel on behalf of the Paint 
Applicators Trade Action Coalition 
(PATAC), opposing the institution of a 
review investigation. PATAC represents 
a number of domestic manufacturers of 
paint brushes who were members of the 
United States Paint Brush 
Manufacturers and Suppliers Ad Hoc 
import Action Coalition that petitioned 
for relief in the original investigation 
(731-TA-244 (Final)). In addition, 
statements supporting the institution of 
an investigation were filed by Linzer 
Products Corporation, American Brush 
Co., Inc., DQB Industries, and Michigan 
Brush Manufacturing Co., Inc. Linzer 
and American were parties to the 
original investigation in opposition to 
the imposition of antidumping duties. 

After consideration of the request for 
review and the responses to the notice 
inviting comments, the Commission has 
determined, pursuant to 19 U.S.C. 
1675(b) and rule 19 CFR 207.45, that the 
request does not shov' changed 
circumstances sufficient to warrant 
institution of a review investigation 
regarding natural bristle paint brushes 
from the People's Republic of China. 

By order of the Commission. 

issued: May 17, 1988. 

Kenneth R. Mason, 

Secretary 

[FR Doc. 88-11725 Filed 5-24-88; 8:45 am] 
BILLING CODE 7020-02-M 


[Investigation No. 337-TA-281] 
Certain Recombinant Erythropoietin; 
Prehearing Conference 


Notice is hereby given that the 
prehearing conference in this matter will 
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commence at 10:00 a.m. on June 20, 1988, 
in Courtroom A {Room 100), U.S. 
International Trade Commission 
Building, 500 E Street, SW., Washington, 
DC, and the hearing will commence 
immediately thereafter. 

The Secretary shall publish this notice 
in the Federal Register. 


Issued: May 17, 1988. 


Sidney Harris, 

Administrative Law Judge. 

[FR Doc. 88-11724 Filed 5-24-88; 8:45 am] 
BILLING CODE 7020-02-M 


[332-135] 


Synthetic Organic Chemical (SOC) 
Reports 


AGENCY: United States International 
Trade Commission. 


action: Change of authority. 


Background: The original notice of 
institution of investigation No. 332-135 
published in the Federal Register of 
February 10, 1982 (47 F.R. 6120), is 
amended to change the Commission's 
authority to conduct the investigation 
from section 332{b) of the Tariff Act of 
1930 (19 U.S.C. 1332(b)) to section 332(g) 
(19 U.S.C. 1332{g)). 


This action was taken following 
receipt of a letter dated April 27, 1988, 
from the Honorable Sam M. Gibbons, 
Chairman of the Subcommittee on 
Trade, Committee on Waysand Means, 
U.S. House of Representatives, 
requesting on behalf of the Committee 
on Ways and Means that the 
Commission continue publication of the 
SOC reports under the authority of 
section 332(g) of the Tariff Act of 1930. 


EFFECTIVE DATE: May 13, 1988. 


FOR FURTHER INFORMATION CONTACT: 
Mr. James A. Emanuel or Mr. John J. 
Gersic, Energy and Chemicals Division, 
Office of Industries, U.S. International 
Trade Commission, Washington, DC 
20436 (telephone 202-252-1367 and 202- 
252-1342, respectively). 


By order of the Commission. 
Issued: May 16, 1988. 
Kenneth R. Mason, 
Secretary 


[FR Doc. 86-11729 Filed 5-24-88; 8:45 am] 
BILLING CODE 7020-02-44 
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INTERSTATE COMMERCE 
COMMISSION 


[Docket No. AB-6 (Sub-No. 297X)] 


Burlington Northern Railroad Co.; 
Abandonment Exemption, Denver 


County, CO 


AGENCY: interstate Commerce 
Commission. 


ACTION: Notice of exemption. 


SUMMARY: The Commission exempts 
from prior approval under 49 U.S.C. 
10903 et seg., the abandonment by 
Burlington Northern Railroad Company 
of 1.15 miles of track in Denver Gounty, 
CO, subject to standard labor protective 
conditions, a stiputlated condition 
protecting an overhead shipper, and an 
historic preservation condition. 


DATES: Formal expressions of intent to 
file an offer ? of financial assistance 
under 49 CFR 1152.27(c}{2) must be filed 
by June 10, 1988. Provided no formal 
expression of intent to file an offer of 
financial assistance has been received, 
this exemption will be effective on June 
24, 1988. 

Petitions to stay must be filed by June 
9, 1988, and petitions for reconsideration 
must be filed by June 20, 1988. 


ADDRESSES: Send pleadings referring to 
Docket No. AB-6 (Sub-No. 297X) to: 


(1) Office of the Secretary, Case Control 
Branch, Interstate Commerce 
Commission, Washington, DC 20423 

(2) Petitioner’s representative: Peter M. 
Lee, 3800 Continental Plaza, 777 Main 
Street, Fort Worth, TX 76102. 


FOR FURTHER INFORMATION CONTACT: 
Joseph H. Dettmar, (202) 275-7245. (TDD 
for hearing imparied: (202) 275-1721). 
SUPPLEMENTARY INFORMATION: 
Additional information is contained in 
the Commission's decision. To purchase 
a copy of the full decision, write to 
Dynamic Concepts, Inc., Room 2229, 
Interstate Commerce Commission 
Building, Washington, DC 20423, or call 
(202) 289-4357/4359 (DC Metropolitan 
area), (assistance for the hearing 
impaired is available through TDD 
services (202) 275-1721 or by pickup 
from Dynamic Concepts, Inc., in Room 
2229 at Commission headquarters). 


Decided: May 18, 1988. 


By the Commission, Chairman Gradison, 
Vice Chairman Andre, Commissioners 


1 See Exempt. of Rail Abandonment—Offers of 
Finan. Assist., 4 1.C.C.2d 164 (1987), and final rules 
published in the Federal Register on December 22, 
1987 (52 FR 48 440-48 446). 


Sterrett, Simmons, and Lamboley. 
Commissioner Sterrett did not participate. 


Noreta R. McGee, 

Secretary. : 

[FR Doc. 88-11695 Filed 5-24-88; 8:45 am] 
BILLING CODE 7035-01-M 


DEPARTMENT OF JUSTICE 


Lodging of Consent Decree Pursuant 
to the Comprehensive Environmental 
Response, Compensation and Liability 
Act in United States v. John R. 
Cauffman et al: 


In accordance with Department 
policy, 28 CFR 50.7 and section 122(i) of 
the Superfund Amendments and 
Reauthorization Act of 1986, Pub. L. 99- 
499, 100 Stat 1613 (1986), notice is hereby 
given that on May 4, 1988, a proposed 
Consent Decree in United States v. John 
R. Cauffman, et al., Civil Action CV-83- 
6318-KNCBX was lodged with the 
United States District Court for the 
Middle District of California. 

The proposed Consent Decree 
requires the defendants to pay the 
United States the sum of $1,049,750.00 
for estimated response costs incurred in 
the surface cleanup and removal action 
at 12605 Marquart Avenue, Santa Fe 
Springs, California, also known as the 
“General Disposal” site. This decree will 
terminate the pending litigation. 

The Department of Justice will 
receive, for a period of thirty (30) days 
from the date of this publication, 
comments relating to the proposed 
Consent Decree. Comments should be 
addressed to the Assistant Attorney 
General, Land and Natural Resources 
Division, U.S. Department of Justice, 
Washington, DC 20530, and should refer 
to United States v. John R. Cauffman, et 
al., D.J. No. 90-11-3-151. 

The proposed Consent Decree may be 
examined at the office of the United 
States Attorney, 312 North Spring Street, 
Los Angeles, California 90012. Copies of 
the proposed Consent Decree may be 
obtained in person or by mail from the 
Environmental Enforcement Section, 
Land and Natural Resources Division, 
Room 1521, U.S. Department of Justice, 
9th and Pennsylvania Avenue NW., 
Washington, DC 20530. In requesting a 
copy please enclose a check in the 
amount of $1.30 payable to the 
Treasurer of the United States. 

Roger J. Marzulla, 

Assistant Attorney General, Land and 
Natural Resources Division. 

[FR Doc. 88-11736 Filed 5-24-88; 8:45 am] 


BILLING CODE 4410-01-M 
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Lodging of Consent Decree Pursuant 
to the Clean Water Act 


In accordance with Departmental 
policy, 28 CFR 50.7, 38 FR 19029, notice 
is hereby given that a consent decree in 
United States v. City of Lancaster, et al., 


Civil Action No. 88-91, has been lodged 


in the United States District Court, 
Eastern District of Kentucky. The 
Complaint in this action sought 
injunctive relief and civil penalties for 
violation of the Clean Water Act 33 
U.S.C. 1251, et seg. 

Specifically, the City of Lancaster was 
charged with violating the terms of its 
Kentucky Pollution Discharge 
Elimination System Permit. The 
proposed Consent Decree requires the 
City of Lancaster to make capital 
improvements to its wastewater 
treatment plant and to pay a civil 
penalty of $6,800. 

After the requisite Federal Register 
notice is published, the time period for 
comments has run, and the comments, if 
any, have been evaluated, the Court will 
be further advised as to any action 
which may be required by the Court at 
that time. During the pendency of the 
Register notice comment period under 28 
CFR 50.7, no action is required of the 
Court. 

The Department of Justice will receive 
for thirty (30) days from the date of 
publication of this notice, written 
comments relating to the consent 
decree. Comments should be addressed 
to the Assistant Attorney General, Land 
and Natural Resources Division, U.S. 
Department of Justice, Washington, DC 
20530, and should refer to United States 
v. City of Lancaster, et al., D.J. Ref. No. 
90-5—1-1-2966. 

The proposed Consent Decree may be 
examined at the Office of the United 
States Attorney, Eastern District of 
Kentucky, Federal Courthouse, Barr 
Street, Lexington, Kentucky, and at the 
Environmental Enforcement Section, 
Land and Natural Resources Division of 
the Department of Justice, Room 1736(R), 
Ninth Street and Pennsylvania Avenue, 
NW., Washington, DC 20004. A copy of 
the proposed Consent Decree may be 
obtained in person or by mail from the 
Environmental! Enforcement Section, 
Land and Natural Resources Division of 
the Department of Justice. 

In requesting a copy, please enclose a 
check in the amount of $1.20 (10 cents 
per page reproduction cost) payable to 
the “Treasurer of the United States”. 
Roger J. Marzulla, 

Assistant Attorney General, Land and 
Natural Resources Division. 

[FR Doc. 88-11734 Filed 5-24-88; 8:45 am] 
BILLING CODE 4410-01-M 





18914 


Lodging of Consent Decree Pursuant - 


to the Clean Water Act 


In accordnace with Departmental 
policy, 28 CFR 50.7, 38 FR'19029, notice 
is hereby given that a consent decree in 
United States v. City of Owenton, et al., 
Civil Action No. 88-20, has been lodged 
in the United States District Court, 
Eastern District of Kentucky. The 
Complaint in this action sought 
injunctive relief and civil penalties for 
violation of the Clean Water Act 33 
U.S.C. 1251, et seq. 

Specifically, the City of Owenton was 
charged with violating the terms of its 
Kentucky Pollution Discharge 
Elimination System Permit. The 
proposed Consent Decree requires the 
City of Owenton to make capital 
improvements to its wastewater 
treatment plant and to pay a civil 
penalty of $5,000. 

After the requisite Federal Register 
Notice is published, the time period for 
comments has run, and the comments, if 
any, have been evaluated, the Court will 
be further advised as to any action 
which may be required by the Court at 
that time. During the pendency of the 
Register Notice comment period under 
28 CFR 50.7, no action is required of the 
Court. 

The Department of Justice will receive 
for thirty (30) days from the date of 
publication of this notice, written 
comments relating to the consent 
decree. Comments should be addressed 
to the Assistant Attorney General, Land 
and Natural Resources Division, U.S. 
Department of Justice, Washington, DC 
20530, and should refer to United States 
v. City of Owenton, et al., D.J. Ref. No. 
90-5-1-1-2951. 

The proposed Consent Decree may be 
examined at the Office of the United 
States Attorney, Eastern District of 
Kentucky, Federal Courthouse, Barr 
Street, Lexington, Kentucky, and at the 
Environmental Enforcement Section, 
Land and Natural Resources Division of 


the Department of Justice, Room 1736(R), 


Ninth Street and Pennsylvania Avenue, 
NW., Washington, DC 20004. A copy of 
the proposed Consent Decree may be 
obtained in person or by mail from the 
Environmental Enforcement Section, 
Land and Natural Resources Division of 
the Department of Justice. 

In requesting a copy, please enclose a 
check in the amount of $1.30 (10 cents 
per page reproduction cost) payable to 
the “Treasurer of the United States”. 
Roger J. Marzulla, 

Assistant Attorney General, Land and 
Natural Resources Division. 

[FR Doc. 88-11735 Filed 5-24-88; 8:45 am] 
BILLING CODE 4410-01-M 


_ Drug Enforcement Administration 


[Docket No. 87-32] 


John S. Noell, M.D.; Denial of 
Application 

On March 5, 1987, the Deputy 
Assistant Administrator, Office of 
Diversion Control, Drug Enforcement 
Administration (DEA), issued an Order 
to Show Cause to John S. Noell, M.D., 
Alcohol Rehabilitation Center, Black 
Mountain, North Carolina (Respondent), 
proposing to deny his application for 
registration executed on May 14, 1986. 
The statutory basis for the denial is that 
Respondent's registration with DEA 
would be inconsistent with the public 
interest as evidenced by: (1) His felony 
conviction, in the United States District 
Court for the Eastern District of 
Louisiana on 16 counts of illegal 
distribution of controlled substances on 
January 21, 1976, and (2) his prescribing 
of controlled substances utilizing the 
DEA registration of the Alcohol 
Rehabilitation Center to individuals who 
were not clients of the institution. 

Respondent requested,a hearing by 
letter dated March 25, 1987. The matter 
was docketed before Administrative 
Law Judge Francis L. Young. Following 
prehearing filings, a hearing was held in 
Washington, DC on September 22, 1987. 
Judge Young issued his opinion and 
recommended ruling, findings of fact, 
conclusions of law and decision on 
February 5, 1988. 

The Administrative Law Judge found 
that Respondent has a history of 
violations relating to controlled 
substances which dates back to 1962. In 
1962 Respondent surrendered his 
narcotic drug license for failure to 
comply with Federal narcotic laws. In 
1968 the Louisiana State Board of 
Medical Examiners suspended 
Respondent's license to practice 
medicine in that state for one year. In 
February 1971 an audit of respondent's 
controlled substances revealed 
unexplained shortages. Following 
several undercover purchases of 
amphetamines by DEA agents in 1975, 
Respondent was convicted, following a 
plea of nolo contendere, in the United 
States District Court for the Eastern 
District of Louisiana of 16 counts of 
unlawful distribution of controlled 
substances, felony violations of the 
Controlled Substances Act. 

Effective June 6, 1977, the 
Administrator. of DEA revoked 
Respondent's DEA Certificate of 
Registration. The revocation was upheld 
on Respondent's appeal to the United 
States Court of Appeals for the Fifth 
Circuit. 586 F.2d 554 (1978). 
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Respondent is now licensed to 
practice medicine in North Carolina. He 
received a limited license in 1980 and 
was given a full license in 1984. 


. Respondent has been employed as a 


staff physician at the Alcoholic 
Rehabilitation Center (ARC) in Black 
Mountain, North Carolina since May 
1981. After receipt of Respondent's 
application for DEA registration, DEA 
investigators reviewed prescriptions in 
several pharmacies in the Black ' 
Mountain area. They found 26 
prescriptions for controlled substances 
written by Respondent during the period 
December 1985 through December 1986. 
Respondent was permitted to utilize 
ARC’s DEA registration to write 
controlled substance prescriptions for 
persons who were in-patients at the 
facility. Some of the prescriptions for 
controlled substances found by 
investigators had been written by 
Respondent for former ARC patients 
and patients in a halfway house. 
However, eight of the prescriptions were 
written for Roy Walltower, a former 
patient of Respondent's and an 
employee of Respondent's mother in 
Raleigh, North Carolina. Mr. Walltower 
had never been a patient at ARC, and 
Respondent's prescribing of controlled 
substances to him was clearly 
unauthorized. 

The Administrative Law Judge 
concluded that although Respondent has 
made great strides in his rehabilitation 
from alcohol, his lack of responsibility 
and good judgment, exhibited by writing 
unauthorized prescriptions for 
controlled substances, requires that his 
application for registration be denied. 

The Administrator adopts the opinion 
and recommended decision of the 
Administrative Law Judge in its entirety. 
The Administrator concludes that based 
upon Respondent's violative history 
related to the handling of controlled 
substances, his felony conviction, and 
his recent activity of writing 
unauthorized prescriptions for 
controlled substances, Respondent's 
registration with DEA would be 
inconsistent with the public interest. 
There is, therefore, a lawful basis for the 
denial of Respondent's application for 
registration. 

Accordingly, the Administrator of the 
Drug Enforcement Administration, 
pursuant to the authority vested in him 
by 21.U.S.C. 823 and 824 and 28 CFR 
0.100(b), hereby orders that the 
application for a DEA Certificate of 
Registration submitted by John 'S. Noell, 
M.D., dated: May 14, 1986, be, and it 
hereby is, denied. Any other outstanding 
applications for registration submitted 
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by Respondent are also denied. This 
order is effective May 25, 1988. 


Dated: May 19, 1988. 
John C, Lawn, 
Administrator. 
[FR Doc. 88-11712 Filed 5-24-88; 8:45 am] 
BILLING CODE 4410-09-M 


[Docket No. 87-61] 


Richard N. Shatz; Denial of Application 


On June 23, 1987, the Deputy Assistant 
Administrator, Office of Diversion 
Control, Drug Enforcement 
Administration (DEA) issued as Order 
to Show Cause to Richard N. Shatz, 
M.D. (Respondent) of 456 N. New Ballas 
Road, Suite 266, Creve Coeur, Missouri 
63141 proposing to deny his application, 
executed on March 19, 1986, for 
registration as a practitioner under 21 
U.S.C. 823(f}. The Order to Show Cause 
alleged that Respondent's registration 
would be inconsistent with the public 
interest. 

By letter dated July 20, 1987, 
Respondent requested a hearing on the 
issues raised by the Order to Show 
Cause and the matter was docketed 
before Administrative Law Judge Mary 
Ellen Bittner. Following prehearing 
procedures, a hearing was held before 
Judge Bittner in St. Louis, Missouri on 
November 18, 1987. On February 17, 
1988, the Administrative Law Judge 
issued her opinion and recommended 
ruling, findings of fact, conclusions of 
law and decision. On March 15, 1988, 
Respondent submitted exceptions to 
Judge Bittner's opinion and 
recommended ruling and on March 21, 
1988, Government counsel filed a 
response to Respondent's exceptions. 
On March 21, 1988, the Administration 
Law Judge transmitted the record of 
these proceedings, including 
Respondent's exceptions and the 
Government's response thereto, to the 
Administrator. The Administrator has 
considered the record in its entirety and 
pursuant to 21 CFR 1316.67 hereby 
issues his final order in this matter 
based upon findings of fact and 
conclusions of law as hereinafter set 
forth. 

The Administrative Law Judge found 
that Respondent is a medical doctor 
with a subspecialty in plastic surgery. In 
late June 1982, during a routine 
inspection of DEA order forms, DEA 
investigators discovered that from June 
of 1980 to June of 1982, Respondent 
ordered approximately one ounce of 
pharmaceutical cocaine per month, for a 
total of 20 ounces. During the course of 
the investigation, DEA investigators 
interviewed two plastic surgeons who 


stated that one ounce of cocaine per 
month for office use was excessive in 
the practice of plastic-surgery. In 
addition, one of the plastic surgeons 
stated that he no longer uses cocaine in 
his office practice because of the high 
risk involved. In addition, the 
investigators reviewed the buying 
patterns for cocaine of area DEA 
registrants and found that during the 
same period of time that Respondent 
ordered 20 ounces of pharmaceutical 
cocaine, a 1,200 bed acute care facility 
with 52 operating rooms ordered 42 
ounces. 

On July 21, 1982, the investigators 
interviewed Respondent concerning the 
large quantity of cocaine he had 
ordered. Respondent indicated that he 
used the cocaine to numb his patients’ 
noses. Respondent specifically stated 
that he hads never personally used any 
of the cocaine for recreational purposes. 
During the course of this visit, the 


.investigators obtained the names of 


those patients to whom Respondent 
alleged he administered cocaine: The 
investigators interviewed 33 of these 
patients. Of these, 26 were certain that 
cocaine had not been administered to 
them by Respondent. A numer of them 
indicated that Respondent had never 
even examined their noses, but rather 
had treated them for other medical 
problems. 

On January 13, 1984, Respondent pled 
guilty and was convicted in the United 
States District Court for the Eastern 
District of Missouri of one count of 
obtaining cocaine by misrepresentation, 
fraud, forgery, deception or subterfuge, a 
felony relating to controlled substances. 
The court granted a suspended 
imposition of sentence, placed 
Respondent on probation for four years 
and required him to perform 150 hours of 
community service. Respondent's 
probation period was suspended after 
two years. 

Respondent is currently registered to 
handle controlled substances subject to 
certain conditions in the State of 
Missouri. He has fulfilled his community 
service obligation. The director of the 
center at which Respondent performed 
this service testified that Respondent 
never demonstrated inappropriate 
behavior while performing his duties. In 
addition, the director stated that 
Respondent continued to work at the 
health center even after his community 
service obligation was completed. From 
July 1987 through October 1987, 
Respondent was employed as a staff 
physician at a convenience care clinic., 
Individuals who worked with him at the 
clinic testified at the hearing that 
Respondent performed his duties at the 
clinic in an excellent manner. 
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Respondent's psychiatrist testified that 
he treated Respondent for acute 
depression that he experienced in 
reaction ‘to being discovered using 
cocaine. 

The Administrative Law Judge 
concluded that Respondent's 
registration would be inconsistent with 
the public interest. Judge Bittner noted 
that the health care professionals called 
as witnesses on Respondent's behalf 
testified that they saw no reason why 
Respondent should not be granted a 
DEA Certificate of Registration. Judge 
Bittner concluded however, that this 
testimony along with Respondent's 
performance of community service and 
treatment for depression are 
outweighted by Respondent's egregious 
abuse of his prior DEA registration. 

Respondent used his DEA registration 
to obtain cocaine to perpetuate his own 
addition to the drug. A DEA registration 
entrusts the registrant with a serious 
responsibility for the proper use of 
controlled substances, and requires 
assurance that the registrant is willing 
and able to carry out the responsibility 
to handle controlled substances with 
sufficient care to protect the public 
interest. The Administrative Law Judge 
concluded that Respondent failed to 
provide convincing evidence to warrant 
such assurance. In fact, Judge Bittner 
noted, that Respondent's principal 
argument appears to be that he needs to 
be registered in order to maximize his 
earning potential. This is not the 
purpose of a Federal controlled 
substance registration. Medical 
practitioners are registered so that they 
may prescribe, dispense, administer and 
otherwise handle controlled substances 
in order to effectively treat their 
patients. These substances are 
controlled because of their potential for 
abuse, and they must be handled with 
care and in strict compliance with the 
law. Judge Bittner concluded that 
Respondent was not persuasive in 
evidencing an appropriate awareness of 
the responsibility which accompanies 
DEA registration. Consequently, the 
Administration Law Judge 
recommended that Respondent's 
application for registration be denied. 

The Administrator adopts the opinion 
and recommended ruling, findings of 
fact, conclusions of law and decision of 
the Administrative Law Judge in its 
entirety. Respondent's application must 
be denied. The Administrator, in 
reaching this conclusion, considered 
Respondent's exceptions to Judge 
Bittner’s opinion. However, nothing in 
Respondent's exceptions persuaded the 
Administrator that Respondent should 
be registered. 
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Accordingly, the Administrator of the 
Drug Enforcement Administration, 
pursuant to the authority vested in him 
by 21 U.S.C. 823 and 824 and 28 CFR 
0.000(b), hereby orders that any pending 
applications for registration under the 
Controlled Substance Act submitted by 
Richard N. Shatz, M.D., be, and they 
hereby are, denied. 

John C. Lawn, 
Administrator, 

Date May 18, 1988. 

{FR Doc. 11677 filed 5-24-88; 8:45 am] 
BILLING CODE 4419-09-M 


DEPARTMENT OF LABOR 


Employment and Training 
Administration 


investigations Regarding 
Certifications of Eligibility To Apply for 
Worker Adjustment Assistance; 
Carpenter Technology Corp. 


Petitions have been filed with the 


Petitioner: Union/workers/firm 


Carpenter Technology Corp. (Company) 
Cluett Shirtmakers, Inc. (ACTWU) 
Farah Mfg. Services (ACTWU) 


General Electric Co. (1UE) 
international Shoe Co. (Workers) 


Miles Incorporated-Clifton Enzyme Piant (Workers) 
NRG Explorstion Incorporated (Workers) 


Pea Ridge tron Ore Co. (Workers) 
Quarto Mining Co., Mine #4 (Workers)... 
RWC, inc. (UAW) 

Red Fork Drilling, Inc. (Workers)... 


[FR Doc. 88-11645 Filed 5-24-88; 8:45am] 
BILLING CODE 4510-30-M 


Determinations Regarding Eligibility 
To Apply for Worker Adjustment 
Assistance; CM Offray and Son, Inc. et 
al. 


In accordance with section 223 of the 
Trade Act of 1974 (19 U.S.C. 2273) the 
Department of Labor herein presents 
summaries of determinations regarding 
eligibility to apply for adjustment 
assistance issued during the period May 
9, 1988—May 13, 1988. 


do 
....| Sullivan, MO 
4 Powhatan Point, OH... 


Secretary of Labor under section 221(a) 
of the Trade Act of 1974 (“the Act’’) and 
are identified in the appendix to this 
notice. Upon receipt of these petitions, 
the Director of the Office of Trade 
Adjustment Assistance, Employment 
and Training Administration, has 
instituted investigations pursuant to 
section 221(a) of the Act. 

The purpose of each of the 
investigations is to determine whether 
the workers are eligible to apply for 
adjustment assistance under Title II, 
Chapter 2, of the Act. The investigations 
will further relate, as appropriate, to the 
determination of the date on which total 
or partial separations began or 
threatened ‘to begin and the subdivision 
of the firm involved. 

The petitioners or any other persons 
showing a substantial interest in the 
subject matter of the investigations may 
request a public hearing, provided such 


APPENDIX 


5/16/88 
5/16/88 
5/16/88 


Andalusia, AL.... 
El Paso, TX 


5/16/88 
5/16/88 


5/16/88 
5/16/88 
5/16/88 
5/16/88 
5/16/88 
5/16/88 
5/16/88 
5/16/88 
5/16/88 
5/16/88 
5/16/88 


- 5/16/68 


In order for an affirmative 
determination to be made and a 
certification of eligibility to apply for 
adjustment assistance to be issued, each 
of the group eligibility requirements of 
section 222 of the Act must be met. 

(1) That a significant number or 
proportion of the workers in the 
workers’ firm, or an appropriate 
subdivision thereof, have become totally 
or partially separated, 

(2) That sales or production, or both, 
of the firm or subdivision have 
decreased absolutely, and 

(3) That increases of imports of 
articles like or directly competitive with 
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request is filed in writing with the 
Director, Office of Trade Adjustment 
Assistance, at the address shown below, 
not later than June 6, 1988. 


Interested persons are invited to 
submit written comments regarding the 
subject matter of the investigations to 
the Director, Office of Trade Adjustment 
Assistance, at the address shown below, 
not later than June 6, 1988. 


The petitions filed in this case are 
available for inspection at the Office of 
the Director, Office of Trade Adjustment 
Assistance, Employment and Training 
Administration, U.S. Department of 
Labor, 601 D Street, NW.. Washington, 
DC 20213. 


Signed at Washington, DC, this 16th day of 
May 1988. 


Marvin M. Fooks, 


Director, Office of Trade Adjustment 
Assistance. 


Date of 
petition 


Men's shirts. 


5/2/88 § 
Men's and ladies’ jeans and 


5/3/88 


4/25/88 
5/4/88 


5/4/88 
4/28/88 
4/28/88 
4/18/88 

5/6/88 
4/26/88 

5/1/88 
4/26/88 

5/1/88 

5/2/88 

5/3/88 


5/3/88 


articles produced by the firm or 
appropriate subdivision have 
contributed importantly to the 
separations, or threat thereof, and to the 
absolute decline in sales or production. 


Negative Determinations 


In each of the following cases the 
investigation revealed that criterion (3) 
has not been met. A survey of customers 
indicated that increased imports did not 
contribute importantly to worker 
separations at the firm. 

In the following case, the investigation 
revealed that criterion (3) has not been 
met for the reason specified. 





TA-W-20,586;'CM Offray and Son, Inc., 
Frackville, PA 
Increased imports did not contribute 


importantly to workers separations at 
the firm. ‘, 


Affirmative Determinations 


TA-W-20,534; J-Von, Leoninster, MA 

A certification was issued covering all 
workers engaged in the production of 
thermal plastic unit soles separated on 
or after October 1, 1987 and before 
January 1, 1988. 
TA-W-20,533; J.S. Friedberg, Inc., 

Brooklyn, NY 

A certification was issued covering all 
workers separated on or after March 4, 
1987. 


TA-W-20,518; Southwestern Portland 
Cement Co., Amarillo, TX 

A certification was issued covering all 
workers of the firm separated on or after 
February 29, 1988 and before April 30, 
1988. 

I hereby certify that the 
forementioned determinations were 
issued during the period May 9, 1988- 
May 13, 1988. Copies of these 
determinations are available for 
inspection in Room 6434, U.S. 
Department of Labor, 601 D Street, NW., 
Washington, DC 20213 during normal 
business hours or will be mailed to 
persons who write to the above address. 


Dated: May 17, 1988. 
Marvin M. Fooks, 
Director, Office of Trade Adjustment 
Assistance, 
[FR Doc. 88-11646 Filed 5-24-88; 8:45 am] 
BILLING CODE 4510-30-M 


Mine Safety and Health Administration 


[Docket No. M-88-6-M] 


Democrat Mine; Petition for 
Modification of Application of 
Mandatory Safety Standard 


Democrat Mine, Box 686, Salmon, 
Idaho 83467 has filed a petition to 
modify the application of 30 CFR 
57.11050 (escapeways and refuges) to its 
Democrat Mine (I.D. No. 10-00467) 
located in Lemhi County, Idaho. The 
petition is filed under section 101(c) of 
the Federal Mine Safety and Health Act 
of 1977. 

A summary of the petitioner's 
statement follows: 

1. The petition concerns the 
requirements that every mine have two 
or more separate, properly maintained 
escapeways to the surface from the 
lowest levels that are positioned so that 
damage to one will not lessen the 
effectiveness of the others. 
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2. As an alternate method, the 
petitioner proposes to construct two 
refuge chambers instead of the second 
escapeway: In support of this request, 
the petitioner'states that— 

(a) There'is no danger of fire inside 
the mine;. - “ 

(b) The underground average 
temperature is 38 °F; 

(c) Except for portal timber, there is 
no timber or other flammable material 
extending 50 feet inside the tunnel. This 
timber is painted with fire retardant 
paint and covered with shotcrete. The 
ore shoots contain some timber, which 
is moisture-laden and incapable of 
burning; 

(d) There is no electricity 
underground; and 

(e) No smoking is permitted 
underground. 

3. The petitioner further states that a 
second escapeway could not be used 
during a forest fire because the 
circulation of the outside air would be 
down the escapeway. 

4. For these reasons, the petitioner 
requests a modification of the standard. 


Request for Comments 


Persons interested in this petition may 
furnish written comments. These 
comments must be filed with the Office 
of Standards, Regulations and 
Variances, Mine Safety and Health 
Administration, Room 627, 4015 Wilson 
Boulevard, Arlington, Virginia 22203. All 
comments must be postmarked or 
received in that office on or before June 
24, 1988. Copies of the petition are 
available for inspection at that address. 


Date: May 18, 1988. 
Patricia W. Silvey, 
Director, Office of Standards, Regulations 
and Variances. 
[FR Doc. 88-11647 Filed 5-24-88; 8:45 am] 
BILLING CODE 4510-43-M 


[Docket No. M-88-83-C] 


Gang Coal Co,; Petition for 
Modification of Application of 
Mandatory Safety Standard 


Gang Coal Company, P.O. Box 65, 
Artemus, Kentucky 40903 has filed a 
petition to modify the application of 30 
CFR 75.313 (methane monitor) to its No. 
1 Mine (I.D. No. 15-15517) located in 
Knox County, Kentucky. The petition is 
filed under section 101(c) cf the Federal 
Mine Safety and Health Act of 1977. 

A summary of the petitioner’s 
statements follows: 

1. The petition concerns the 
requirement that a methane monitor be 
installed on any electric face cutting 
equipment, continuous miner, longwall 
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face equipment and loading machine 
and is required to be kept operative and 
properly maintained and frequently 
tested. 

2. Petitioner states that no methane 
has been detected in the mine. The three 
wheel tractors are permissible DC 
powered machines, with no hydraulics. 
The bucket is a drag type, where 
approximately 30-40% of the coal is 
hand loaded. Approximately 20% of the 
time that the tractor is in use, it is used 
as a man trip and supply vehicle. 

3. As an alternate method, petitioner 
proposes to use hand held continuous 
oxygen and methane monitors in lieu of 
methane monitors on three wheel 
tractors. In further support of this 
request, petitioner states that: 

(a) Each three wheel tractor will be 
equipped with a hand held continuous 
monitoring methane and oxygen 
detector and all persons will be trained 
in the use of the detector; 

(b) A gas test will be performed, prior 
to allowing the coal loading tractor in 
the face area, to determine the methane 
concentration in the atmosphere. The air 
quality will be monitored continuously 
after each trip, provided the elapse time 
between trips does not exceed 20 
minutes. This will provide continuous 
monitoring of the mine atmosphere for 
methane to assure any undetected 
methane buildup between trips; 

(c) If one percent of methane is 
detected, the operator will manually 
deenergize the his/her battery tractor 
immediately. Production will cease and 
will not resume until the methane level 
is lower than one percent; 

(d) A spare continuous monitor will be 
available to assure that all coal hauling 
tractors will be equipped with a 
continuous monitor; 

(e) Each monitor will be removed from 
the mine at the end of the shift, and will 
be inspected and charged by a qualified 
person. The monitor will also be 
calibrated monthly; and 

(f) No alterations or modifications will 
be made in addition to the 
manufacturer's specifications. 

4. Petitioner states that the proposed 
alternate method will provide the same 
degree of safety for the miners affected 
as that afforded by the standard. 


Request for Comments 


Persons interested in this petition may 
furnish written comments. These 
comments must be filed with the Office 
of Standards, Regulations and 
Variances, Mine Safety and Health 
Administration, Room 627, 4015 Wilson 
Boulevard, Arlington, Virginia 22203. All 
comments must be postmarked or 
received in that office on or before June 
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24, 1988. Copies of the petition are 
available for inspection at that address. 


Dated: May 17, 1988. 
Patricia W. Silvey, 
Director, Office of Standards, Regulations 
and Variances. 
[FR Doc. 88-11648 Filed 5-24-88; 8:45 am] 
BILLING CODE 4510-43-™ 


[Docket No. M-88-49-C] 


The Helen Mining Co.; Petition for 
Modification of Application of 
Mandatory Safety Standard 


The Helen Mining Company, R.D. 2, 
Box 2110, Homer City, Pennsylvania 
15748-0504 has filed a petition to modify 
the application of 30 CFR 75.205 
(installation of roof support using mining 
machines with integral roof bolters) to 
its Homer City Mine (I.D. No. 36-00926) 
located in Indiana County, 
Pennsylvania. The petition is filed under 
section 101(c) of the Federal Mine Safety 
and Health Act of 1977. 

A summary of the petitioner's 
statements follows: 

1. The petition concerns the 
requirements that, when roof bolts are 
installed by a continuous mining 
machine with integral roof bolting 
equipment, the distance between roof 
bolts be limited to 10 feet crosswise. 

2. As an alternate method, petitioner 
proposes that— 

(a) As the miner advances, roof bolts 
would be installed within 3 feet of each 
rib and within 4 feet of the previous row. 
These two bolts would be installed in 
conjunction with a 3-inch by 8-inch by 
12-foot nominal wooden plank; 

(6) After the miner has completed 
basic operating cycles in each given 
entry and connected crosscuts, 
regardless of distance and if moved into 
another entry or room, center bolts 
would be installed. The coal would be 
transported through another 
haulageway until the previously mined 
entry is center bolted in accordance 
with the approved roof control plan; 

(c) After the miner has completed the 
slab mining sequence in a given entry, 
roof bolts would be installed within 3 
feet of the solid coal rib and in the 3- 
inch by 8-inch by 12-foot wooden plank. 
The center bolt in the plank would be 
installed no further than 6-feet 4-inches 
from the slab side plank bolt; 

(d) One center bolt would be installed 
per row approximately 5 feet from the 
rib bolts. The center bolt would be 
installed in the previously installed 
plank with the rib bolts 10-feet 4-inches 
apart; c 

(e) Equipment would not be allowed 
to operate inby an area that has not 
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been center bolted or center posted. 
This procedure would apply to areas 
where the mining sequence has been 
completed and the mining machine has 
been moved to another entry; 

(f) Upon completion of mining in the 
No. 1 Entry or any entry, or crosscut 
where roof is left unsupported, a 
warning sign or device would be 
installed at the last permanent support 
to warn persons approaching that the 
area inby is unsupported; 

(g) When the continuous miner returns 
to No. 1 entry and the next mining cycle 
begins, the miner operator would only 
mine enough coal in the 16-foot wide cut 
for the next permanent support to be 
installed. Prior to any roof bolting, the 
jacks on the continuous miner would be 
pressurized against the mine roof and 
two (posts or jacks) temporary supports 
would be installed in the exposed area 
of the 4-foot slab cut; 

(h) Prior to mining the slab cut 
sequence, the two temporary supports 
would be removed remotely; 

(i) Distance of mining would be 
limited to 200 feet in any entry including 
the adjacent crosscut; and 

(j) During mining in the No. 1 and No. 
2 Entries, the faces would be advanced 
inby the anticipated crosscut, at a depth 
to permit the placement of the 
continuous miner for the next mining 
sequence. 

3. Petitioner states that the proposed 
alternate method will provide the same 
degree of safety for the miners affected 
as that afforded by the standard. 


Request for Comments 


Persons interested in this petition may 
furnish written comments. These 
comments must be filed with the Office 
of Standards, Regulations and 
Variances, Mine Safety and Health 
Administration, Room 627, 4015 Wilson 
Boulevard, Arlington, Virginia 22203. All 
comments must be postmarked or 
received in that office on or before May 
24, 1988. Copies of the petition are 
available for inspection at. that address. 

May 17, 1988. 

Patricia W. Silvey, 

Director, Office of Standards, Regulations 
and Variances. 

[FR Doc. 68-11649 Filed 5-24-88; 8:45 am] 
BILLING CODE 4510-43-M 


[Docket No. M-88-19-C] 


Hickory Coal Co.; Petition for 
Modification of Application of 
Mandatory Safety Standard 


Hickory Coal Company, R.D. #1, Box 
479, Pine Grove, Pennsylvania 17963 has 
filed a petition to modify the application 


of 30 CFR 75.301 (air quality, quantity 
and velocity) to its Slope No. 1 (I.D. No. 
36-07783) located in Schuylkill County, 
Pennsylvania. The petition is filed under 
section 101(c) of the Federal Mine Safety 
and Health Act of 1977. 

A summary of the petitioner's 
statements follows: 

1. The petition concerns the 
requirement that the minimum quantity 
of air reaching the last open crosscut in 
any pair or set of developing entries and 
the last open crosscut in any pair or set 
of rooms be 9,000 cubic feet a minute, 
and the minimum quantity of air 
reaching the intake end of a pillar line 
be 9,000 cubic feet a minute. The 
minimum quantity of air in any coal 
mine reaching each working face shall 
be 3,000 cubic feet a minute. 

2. Air sample analysis history reveals 
that harmful quantities of methane are 
nonexistent in the mine. Ignition, 
explosion, and mine fire history are 
nonexistent for the mine. There is no 
history of harmful quantities of carbon 
monoxide and other noxious or 
poisonous gases. 

3. Mine dust sampling programs have 
revealed extremely low concentrations 
of respirable-dust. 

4. Extremely high velocities in small 
cross sectional areas of airways and 
manways required in friable Anthracite 
veins for control purposes. Particularly 
in steeply pitching mines, present a very 
dangerous flying object hazard to the 
miners and cause extremely 
uncomfortable damp and cold 
conditions in the mine. 

5. As an alternate method, petitioner 
proposes that: 

a. The minimum quantity of air 
reaching each working face be 1,500 
cubic feet per minute; 

b. The minimum quantity of air 
reaching the last open crosscut in any 
pair or set of developing entries be 5,000 
cubic feet per minute; and 

c. The minimum quantity of air 
reaching the intake end of a pillar line 
be 5,000 cubic feet per minute, and/or 
whatever additional quantity of air that 
may be required in any of these areas to 
maintain a safe and healthful mine 
atmosphere. 

6. Petitioner states that the proposed 
alternate method will provide the same 
degree of safety for the miners affected 
as that afforded by the standard. 


Request for Comments 


Persons interested in this petition may 
furnish written comments. These 
comments must be filed with the Office 
of Standards, Regulations and 
Variances, Mine Safety and Health 
Administration, Room 627, 4015 Wilson 
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Boulevard, Arlington, Virginia 22203. All 
comments must be postmarked or 
received in that office on or before June 
24, 1988. Copies of the petition are 
available for inspection at that address. 


May 18, 1988. 
Patricia W. Silvey, 
Director, Office of Standards, Regulations 
and Variances. 
[FR Doc. 88-11650 Filed 5-24-88; 8:45 am] 
BILLING CODE 4510-43-M 


[Docket No. M-88-45-C] 


Pace Energies, inc.; Petition for 
Modification of Application of 
Mandatory Safety Standard 


Pace Energies, Inc., HC 62, Box 442, 
Virgie, Kentucky 41572 has filed a 
petition to modify the application of 30 
CFR 75.1710 (cabs and canopies) to its 
Sookey’s Creek Mine (I.D. No. 15-12427) 
located in Pike County, Kentucky. The 
petition is filed under section 101(c) of 
the Federal Mine Safety and Health Act 
of 1977. 

A summary of the petitioner's 
statement follows: 

1. The petition concerns the 
requirement that cabs or canopies be 
installed on the mine's electric face 
equipment. 

2. The mine is in the No. 2 Elkhorn 
Seam and ranges from 34 to 42 inches in 
height with consistent ascending and 
descending grades, sometimes as steep 
as 6 to 8 percent, that create dips 
throughout the coal bed. 

3. The petitioner states that the use of 
cabs or canopies would result in a 
diminution of safety because they could 
strike against the roof and possibly 
destroy roof support. The cabs or 
canopies would also limit the operator's 
field of view and restrict the operator's 
seating position, leading to possible 
mistakes and resulting in accidents. The 
required removal and installation of the 
cumbersome and heavy cabs or 
canopies on a daily basis could result in 
back or other injuries. 

4. For these reasons, the petitioner 
requests a modification of the standard. 


Request for Comments 


Persons interested in this petition may 
furnish written comments. These 
comments must be filed with the Office 
of Standards, Regulations and 
Variances, Mine Safety and Health 
Administration, Room 627, 4015 Wilson 
Boulevard, Arlington, Virginia 22203. All 
comments must be postmarked or 
received in that office on or before June 
24, 1988. Copies of the petition are 
available for inspection at that address. 


May 18, 1988. 
Patricia W. Silvey, 
Director, Office of Standards, Regulations 
and Variances. 
[FR Doc. 88-11651 Filed 5-24-88; 8:45 am] 
BILLING CODE 4510-43-M 


[Docket No. M-88-3-M] 


Sonora Mining Corp.; Petition for 
Modification of Application of 
Mandatory Safety Standard 


Sonora Mining Corporation, P.O. Box 
1418, Jamestown, California 95327 has 
filed a petition to modify the application 
of 30 CFR 56.9087 (audible warning 
devices and back-up alarms) to its 
Jamestown Mine (I.D. No. 04-04695) 
located in Tuolumne County, California. 
The petition is filed under.section 101(c) 
of the Federal Mine Safety and Health 
Act of 1977. 

A summary of the petitioner's 
statements follows: 

1. The petition concerns the 
requirement that heavy duty mobile 
equipment be provided with audible 
warning devices. 

2. The Jamestown Mine is located in a 
residential area and operates between 
7:00 a.m. and 10:00 p.m., excluding 


Sundays and holidays, due to the noise 


restrictions and complaints from 
neighbors. In order to supply the mill 
with enough ore to run on a twenty-four- 
hour basis, it became necessary to 
operate the crushers later than 10:00 


.m. : 

3. The petitioner states that the use of 
strobe lights on the equipment has 
allowed them to operate as well as 
eliminate the noise from back-up alarms, 
before 7:00 a.m. and after 10 p.m., 
without jeopardizing the safety of the 
employees. However, during the summer 
months dawn renders the strobe lights 
ineffective. 

4. In lieu of back-up alarms, petitioner 
proposes to temporarily eliminate 
access to the crusher apron by placing 
temporary rock berms at access points 
at the crusher apron. A lockable gate 
will be placed at the head of the 
stairway leading to the crusher apron. 
These barriers would be removed at 7:00 
a.m. 

5. For these reasons, petitioner 
requests a modification of the standard. 


Request for Comments 


Persons interested in this petition may 
furnish written comments. These 
comments must be filed with the Office 
of Standards, Regulations and 
Variances, Mine Safety and Health 
Administration, Room 627, 4015 Wilson 
Boulevard, Arlington, Virginia 22203. All 
comments must be postmarked or 
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received in that office on or before 
June 24, 1988. Copies of the petition are 
available for inspection at that address. 


May 18, 1988. 
Patricia W. Silvey, 
Director, Office of Standards, Regulations 
and Variances. 
[FR Doc. 88-11652 Filed 5-24-88; 8:45 am] 
BILLING CODE 4510-43-M 


[Docket No. M-88-86-C] 


United Mine Workers of America; 
Petition for Modification of Application 
of Mandatory Safety Standard 


United Mine Workers of America, 900 
Fifteenth Street, NW., Washington, DC 
20005 has filed a petition to modify the 
application of 30 CFR 75.1103—4 
(automatic fire sensor and warning 
device systems) to the Shoemaker Mine 
(I.D. No. 46-01436), McElroy Mine (1.D. 
No. 46-01437), and the Ireland Mine (I.D. 
No. 46-01438), operated by the 
Consolidation Coal Company and 
located in Marshall County, West 
Virginia. The petition is filed under 
section 101(c) of the Federal Mine Safety 
and Health Act of 1977. 

A summary of the petitioner’s 
statement follows: 

1. The petition concerns the 
requirement that automatic fire sensor 
and warning device systems provide 
identification of any fire within each 
belt flight. 

2. Petitioner states that the belt fire 
detection system presently in use at the 
mine will result in a diminution of safety 
because the system does not issue a 
warning until a fire actually exists and 
the flames cause the temperature to rise 
to a sufficient level, thereby exposing 
miners to the risks associated with belt 
fires. 

3. As an alternate method, petitioner 
proposes to install an early warning fire 
detection system, in addition to heat 
point sensor devices. A low-level carbon 
monoxide detection system will be 
installed in all belt entries used as 
intake or return aircourses and at each 
belt drive and tailpiece located in intake 
aircourses. The low-level carbon 
monoxide (CO) system will be capable 
of giving warning of a fire for a 
minimum of four hours after the source 
of power to the belt is removed, and a 
device will be installed which will be 
capable of activating an alarm in case of 
low-charged batteries. A visual alert 
signal will be activated when the carbon 
monoxide level at any sensor is 10 parts 
per million (ppm) above the ambient 
level for the mine and an audible signal 
when the carbon monoxide level is 15 
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ppm above the ambient level for the 
mine. All persons will be withdrawn to 
a fresh air area outby the working 
places with communication to the 
surface at 10 ppm and evacuated at 15 
ppm. The CO system will initiate the fire 
alarm signals at an attended surface 
location where there is two-way 
communication. The CO system will be 
capable of identifying any activated 
sensor and monitoring electrical 
continuity to detect electrical 
malfunctions. In addition, the system 
will be equipped with an audible alarm 
to be activated in the event any such 
malfunctions occur in the system and 
will also be equipped with a surge 
suppressor connected to outstations and 
datalines capable of taking a high 
voltage surge of electricity to ground. 

4. The CO monitoring system will be 
visually examined at least once each 
shift and tested for functional operation 
weekly to ensure the monitoring system 
is functioning properly. The monitoring 
system will be calibrated with known 
concentrations of CO and air mixtures 
at least monthly. 

5. If the CO monitoring system is 
deenergized or malfunctions, the 
conveyor belt will be completely 
stopped and all personnel inby the last 
working sensor will be withdrawn to a 
point outby the next working sensor. 

6. Positioning and installation of 
sensors will be done to assure that both 
vertical and horizontal placement 
assures maximum detection. CO sensors 
will be positioned in a combination 
track and belt haulageway so that the 
sensors will not be affected by any 
external heat sources. 

7. When a CO monitoring system has 
the capability of expanding its functions, 
i.e., monitoring belts, bearing 
temperature, water, these expansions 
will be done without affecting the 
normal function of the system. 

8. The CO monitoring system will be 
designed so that the system cannot be 
inadvertently shut down by accidentally 
punching one key. It will be programmed 
so that a coded message will have to be 
fed into the system. 

9. If a sensor detects 15 ppm above the 
established ambient level for the mine, 
all section alarms on that split of air will 
be activated. The person sent to make 
the determination of the cause of 
activation will carry a SCSR (Self- 
Contained Self-Rescuer) a hand-held 
methane detector and a CO detection 
device with a built in alarm that will 
activate at 50 ppm of carbon monoxide. 

10. The CO detection device, will be 
available for use on each working 
section. These devices will be used for 
one shift and then transported to the 


surface where a qualified person will 
recharge and calibrate them. 

11. Petitioner states that the proposed 
alternate method will provide the same 
degree of safety for the miners affected 
as that afforded by the standard. 


Request for Comments 


Persons interested in this petition may 
furnish written comments. These 
comments must be filed with the Office 
of Standards, Regulations and 
Variances, Mine Safety and Health 
Administration, Room 627, 4015 Wilson 
Boulevard, Arlington, Virginia 22203. All 
comments must be postmarked or 
received in that office on or before June 
24, 1988. Copies of the petition are__ 
available for inspection at that address. 


Date: May 17, 1988. 
Patricia W. Silvey, 
Director, Office of Standards, Regulations 
and Variances. 
[FR Doc. 88-11653 Filed 5-24-88; 8:45 am] 
BILLING CODE 4510-43-M 


[Docket No. M-88-87-C] 


United Mine Workers of America; 
Petition for Modification of Application 
of Mandatory Safety Standard 


United Mine Workers of America, 900 
Fifteenth Street, NW., Washington, DC 
20005 has filed a petition to modify the 
application of 30 CFR 75.1707 
(escapeways; intake air; separation from 
belt and trolley haulage entries) to the 
Shoemaker Mine (1.D. No. 46-01436), and 
the McElroy Mine (I.D. No. 46-01437, 
operated by the Consolidation Coal 
Company and located in Marshall 
County, West Virginia. The petition is 
filed under section 101{c) of the Federal 
Mine Safety and Health Act of 1977. 

A summary of the petitioner's 
statements follows: 

1. The petition concerns the 
requirement that the escapeways 
required to be ventilated with intake air 
be separated from the belt and trolley 
haulage entries for the entire length of 
such entries to the beginning of each 
working section. 

2. The only intake entry which is 
available as an escapeway ventilated 
with intake air contains potential fire 
sources. These fire sources include, but 
are not limited to: A battery powered 
mantrip and haulage motors; a battery 
charging station; combustible materials 
such as hydraulic oil, gear oil and 
grease; transformers; a distribution box; 
a battery powered scoop; highvoltage 
cables and electrical pumps. 

3. Petitioner states that the presence 
of such fire sources in the intake 
escapeway entry will result in a 
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diminution of safety because the miners 
might not have an uncontaminated 
intake escapeway from which to escape 
the mine in the event of an emergency. 

4. As an alternate method, petitioner 
proposes that with the exception of the 
distance between the belt tailpiece and 
the solid face {which distance should be 
no greater than 500 feet), all potential 
fire sources should be removed from the 
escapeway required to be ventilated 
with intake air. 

5. Petitioner states that the proposed 
alternate method will provide the same 
degree of safety for the miners affected 
as that afforded by the standard. 


Request for Comments 


Persons interested in this petition may 
furnish written comments. These 
comments must be filed with the Office 
of Standards, Regulations and 
Variances, Mine Safety and Health 
Administration, Room 627, 4015 Wilson 
Boulevard, Arlington, Virginia 22203. All 
comments must be postmarked or 
received in that office on or before June 
24, 1988. Copies of the petition are 
available for inspection at that address. 


Date: May 17, 1988. 
Patricia W. Silvey, 
Director, Office of Standards, Regulations, 
and Variances. 
[FR Doc. 88-11654 Filed 5-24-88; 8:45am] 
BILLING CODE 4510-43-M 


Pension and Welfare Benefits 
Administration 


[Application No. D-6061) et al. 


Proposed Exemptions: AmeriTrust Co. 
National Association, et al. 


AGENCY: Pension and Welfare Benefits 
Administraiton, Labor. 


ACTION: Notice of proposed exemptions. 


SUMMARY: This document contains 
notices of pendency before the 
Department of Labor (the Department) 
of proposed exemptions from certain of 
the prohibited transaction restrictions of 
the Employee Retirement Income 
Security Act of 1974 (the Act) and/or the 
Internal Revenue Code of 1954 (the 
Code). 


Written Comments and Hearing 
Requests 


All interested persons are invited to 
submit written comments or requests for 
a hearing on the pending exemptions, 
unless otherwise stated in the Notice of 
Pendency, within 45 days from the date 
of publication of this Federal Register 
Notice. Comments and requests for a 
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hearing should state the reasons for the 
writer's interest in the pending 
exemption. 


ADDRESS: all written comments and 
requests for a hearing (at least three 
copies) should be sent to the Pension 
and Welfare Benefits Administration, 
Office of Regulations and 
Interpretations, Room N-5669, U.S. 
Department of Labor, 200 Constitution 
Avenue, NW., Washington, DC 20210. 
Attention: Application No. stated in 
each Notice of Pendency. The 
applications for exemption and the 
comments received will be avaialble for 
public inspection in the Public 
Documents Room of Pension and 
Welfare Benefit Programs, U.S. 
Department of Labor, Room N-4677, 200 
Constitution Avenue, NW., Washington, 
DC 20210. 


Notice of Interested Persons 


Notice of the proposed exemptions 
will be provided to all interested 
persons in the manner agreed upon by 
the applicant and the Department within 
15 days of the date of publication in the 
Federal Register. Such notice shall 
include a copy of the notice of pendency 
of the exemption as published in the 
Federal Register and shall inform 
interested persons of their right to 
comment and to request a hearing 
(where appropriate). 

SUPPLEMENTARY INFORMATION: The 
proposed exemptions were requested in 
applications filed pursuant to section 
408(a) of the Act and/or section 
4975(c)(2) of the Code, and in 
accordance with procedures set forth in 
ERISA Procedure 75-1. (40 FR 18471, 
April 28, 1975). Effective December 31, 
1978, Section 102 of Reorganization Plan 
No. 4 of 1978 (43 FR 47713, October 17, 
1978) transferred the authority of the 
Secretary of the Treasury to issue 
exemptions of the type requested to the 
Secretary of Labor. Therefore, these 
notices of pendency are issued solely by 
the Department. 


The applications contain 
representations with regard to the 
proposed exemptions which are 
summarized below. Interested persons 
are referred to the applications on file 
with the Department for a complete 
statement of the facts and 
representations. 


AmeriTrust Company National 
Association (AmeriTrust) Located in 
Cleveland, Ohio 


[Application No. D-6061] 
Proposed Exemption 


The Department is considering 
granting an exemption under the 


authority of section 4975(c)(2) of the 
Code and in accordance with the 
procedures set forth in ERISA Procedure 
75-1 (40 FR 18471, April 28,-1975). If the 
exemption is granted the sanctions 
resulting from the application of section 
4975 of the Code, by reason of section 
4975(c)(1)(F) of the Code shall not apply 
to the proposed receipt of fees by 
AmeriTrust from the Financial Reserves 
Fund (the Fund), an open-end 
investment company for which 
AmeriTrust performs services, in 
connection with the investment of funds 
through a daily automated sweep 
arrangement, of those individual 
retirement accounts (the IRAs) for which 
AmeriTrust acts as trustee, under the 
terms described in this proposed 
exemption.! 


Summary of Facts and Representations 


1. AmeriTrust is a national banking 
association authorized to do business 
under the banking laws of the United 
States. AmeriTrust has established a 
prototype IRA for individuals who 
choose to adopt the IRA as a vehicle for 
holding and investing retirement funds 
which they have chosen to roll over to 
such IRA from a qualified retirement 
plan. Each such IRA is an individual 
retirement account as defined in section 
408(a) of the Code. As of March 11, 1988, 
there were 250,individuals who had 
adopted the IRA. 

2. The individuals who establish the 
IRAs have the right to direct the 
investment of the assets held therein. If 
an individual does not waive the right to 
direct the investment of assets in his or 
her IRA, AmeriTrust has no ° 
discretionary control or responsibility 
with respect to the investment of the 
IRA assets, nor does it render any 
investment advice with respect to those 
assets. 

3. With respect to any IRA owner who 
waives the right to direct the investment 
of assets in his or her IRA, such owner 
still retains the right to direct the 
investment of cash accumulating in the 
IRA on a temporary basis. As to IRAs 
for which such a waiver is in effect, 
AmeriTrust charges an additional fee for 
its investment management services. 
Such additional fee is currently based 
on a range of .45% to .75% of the market 
value of the funds under management. 

4. The Fund is a diversified open-end 
investment company and is designed to 
meet short-term investment 
requirements by providing for the 


1 Because the.[RAs do not meet the conditions 
described’in 29 CFR 2510.3-2(d), there is no 
jurisdiction under Title I of the Act. However, there 
is jurisdiction under title II of the Act pursuant to 
section 4975 of the Code. 
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investment of cash in a professionally 
managed portfolio of domestic money 
market instruments. Such short-term 
investments include certificates of 
deposit, banker’s acceptances issued by 
major banks, commercial paper, 
obligations issued by the government of 
the United States or any agency or 
instrumentality thereof, short-term (one- 
year or less) corporate obligations and 
qualified repurchase agreements. 

5. Fidelity Management and Research 
Company (FMR) is the Fund’s 
investment adviser and shares of the 
Fund are distributed by Fidelity 
Distribution Corporation (FDC), a 
subsidiary of FMR which is registered as 
a broker-dealer under the Securities 
Exchange Act of 1934. The applicant 
represents that neither FMR nor FDC is 
a fiduciary or a disqualified person as 
defined in section 4975(e) of the Code 
with respect to any of the subject IRAs. 
There is no ownership connection or 
affiliation, direct or indirect, between 
AmeriTrust and either FMR or FDC. 

6. AmeriTrust is the administrator for 
the Fund and performs services for the 
Fund as custodian of Fund assets and as 
the Fund's transfer, divided disbursing 
and shareholders’ servicing agent. For 
these services which it renders to the 
Fund, AmeriTrust receives a monthly fee 
at an annual rate of .25% of the average 
daily net assets of the Fund. AmeriTrust 
represents that it receives no other 
consideration or benefits from the Fund. 

7. Fund shares have been offered 
principally to prospective investors who 
have a fiduciary, custodial or agency 
relationship with AmeriTrust. Thus, the 
purchase of such shares would not be 
restricted to IRA owners. Shares of the 
Fund may be purchased or redeemed on 
a daily basis. A purchaser does not pay 
any sale charge or redemption fee to the 
Fund or AmeriTrust upon purchase or 
redemption of Fund shares. Such 
prospective purchasers receive a 
prospectus from the Fund and are 
entitled to vote all Fund shares held by 
them. 

8. The applicant represents that IRA 
owners may not participate in any of 
AmeriTrust’s collective investment 
funds for temporary investment which 
provide automated cash management 
for other Trust Department customers. 
Recently, AmeriTrust has made 
available to IRAs an automated cash 
management system using a daily sweep 
into a General Motors Acceptance 
Corporation (GMAC) master note, a 
commercial paper investment. The 
GMAC note is an unsecured promissory 
note of the issuer. The Fund, by contrast, 
is a money market fund comprised of 
approximately 50 different issues of 
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money market instruments. If the 
exemption proposed herein is granted, 
AmeriTrust intends to make the 
availability of the Fund known to IRA 
owners and let them choose their cash 
management vehicle. 

9. The applicant represents that an 
IRA which elects to participate in the 
Fund will have cash in the IRA 
automatically swept into the Fund, 
down to a zero balance, on a daily 
basis, in order to have all of the IRA’s 
funds invested at all times. AmeriTrust 
has no discretion with respect to the 
timing within the day of the sweep 
either into or out of the fund. The 
applicant also represents that the use of 
sweep arrangements into money market 
funds is customary in the banking 
industry. 

10. The applicant represents that since 
all IRA owners direct the investment of 
cash of their IRAs, the IRA owners will 
receive a current prospectus which 
describes the Fund, the services 
provided by AmeriTrust and the fees 
paid to AmeriTrust. The decision to 
invest would be made solely by the IRA 
owner. AmeriTrust will continue to 
receive its standard custodial fees for 
the IRA assets invested in the Fund, but 
will receive no additional fee from the 
IRAs as a result of this investment. With 
respect to those IRAs for which the IRA 
owners have waived the right to direct 
investments, AmeriTrust will reduce its 
investment management fee (see rep. 3, 
above) by offsetting an amount equal to 
an annual fee of .25% of assets managed 
with respect to IRA assets invested in 
the Fund for the entire period of such 
investment. Thus, AmeriTrust would 
reduce its management fee for the IRA 
by an amount equal to the fee it receives 
as a service provider to the Fund (see 
rep. 6, above.) 

11. The applicant represents that 
increases in fees paid to AmeriTrust by 
the Fund would be disclosed in a new 
prospectus issued by the Fund and 
supplied to all Fund participants prior to 
additional sales and purchases. In 
addition, if AmeriTrust's fee from the 
Fund were increased, AmeriTrust would 
reduce by an additional corresponding 
amount its management fee charged to 
the IRAs for which it provides 
investment management services. 

12. In summary, the applicant 
represents that the proposed transaction 
satisfies the criteria of section 4975(c)(2) 
of the Code because: (a) The decision to 
invest in the Fund will be made for each 
IRA by the IRA owner and only after a 
full disclosure of the fees received by 
AmeriTrust; (b) the investment of IRA 
assets in the Fund will enable those 
assets to be fully invested on a daily 
basis in a money market fund with 


investment in over 50 different issues; 
and (c) the Fund is the best available 
means for AmeriTrust to provide for the 
daily investment of all the assets of the 
AmeriTrusts and the only available 
means to provide for automated cash 
management into a diversified money 
market fund. 

For Further Information Contact: Gary 
H. Lefkowitz of the Department, 
telephone (202) 523-8881. (This is not a 
toll-free number.) 


Schroder Real Estate Fund A (the Fund) 
Located in New York, NY 


[Application No. D-6911] 
Proposed Exemption 


Section I. Exemption for Certain 
Transactions Involving the Fund 


(a) The restrictions of sections 406(a), 
406(b)(2) and 407(a) of the Act and the 
sanctions resulting from the application 
of section 4975 of the Code, by reason of 
sections 4975(c)(1) (A) through (D) of the 
Code, shall not apply to the transactions 
described below if the applicable 
conditions set forth in Section III are 
met. 

(1) Transactions Between Parties-In- 
Interest and the Fund: General. Any 
transaction between a party-in-interest 
with respect to a plan which has an 
interest in the Fund (a Participating 
Plan) and the Fund, or any acquisition or 
holding by the Fund of employer 
securities or employer real property, if 
the party in interest is not Schroder Real 
Estate Associates (Schroder) or one of 
its affiliates; any other Fund maintained 
by Schroder or one of its affiliates, and 
if, at the time of the transaction, 
acquisition or holding, the interest of the 
Participating Plan, together with the 
interests of any other Participating Plans 
maintained by the same employer or 
employee organization in the Fund, does 
not exceed 10 percent of the total of all 
assets in the Fund. 

(2) Special Transactions Not Meeting 
the Criteria of Section I{a})(1) Between 
Employers of Employees Covered by a 
Multiemployer Plan and the Fund. Any 
transaction between an employer (or an 
affiliate of an employer) of employees 
covered by a multiemployer plan (as 
defined in section 3(37)({A) of the Act 
and section 414(f)(1) of the Code) that is 
a Participating Plan, and the Fund, or 
any acquisition or holding by the Fund 
of employer securities or employer real 
property, if at the time of the 
transaction, acquisition or holding— 

(A) The interest of the Participating 
Plan does not exceed 10% of the total 
assets of the Fund, and the employer is 
no as “substantial employer” with 
respect to the Particpating Plan, as 
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defined in section 4001(a)(2) of the Act; 
or 

(B) The interest of the Participating 
Plan in the Fund exceeds 10 percent of 
the total assets in the Fund, but the 
employer is not a “substantial 
employer” with respect to the plan and 
would not be a “substantial employer” if 
“5 percent” were substituted for ‘10 
percent” in the definition of “substantial 
employer.” 

(3) Acquisitions, Sales, or Holdings of 
Employer Securities and Employer Real 
Property. (A) Except as provided in 
subsection (B) of this section (3), any 
acquisition, sale or holding or employer 
securities or employer real property by 
the Fund which does not meet the 
requirements of paragraphs (a)(1) and 
(a)(2) of this Section I, if no commission 
is paid to Schroder or to the employer, 
or any affiliate of Schroder or the 
employer in connection with the 
acquisition or sale of employer 
securities or the acquisition, sale or 
lease of employer real property; and 

(i) In the case of employer real 
property— 

(aa) Each parcel of employer real 
property and the improvement thereon 
held by the Fund are suitable (or 
adaptable without excessive cost) for 
use by different tenants, and 

(bb) The property of the Fund that is 
leased or held for lease to others, in the 
aggregate, is dispersed geopraphically. 

(ii) In the case of employer 
securities— 

(aa) Neither Schroder nor any of its 
affiliates is an affiliate of the issuer of 
the security, and 

(bb) If the security is an obligation of 
the issuer, either; 

1. The Fund owns the obligation at the 
time the plan acquires an interest in the 
Fund, and interests in the Fund are 
offered and redeemed in accordance 
with valuation procedures of the Fund 
applied on a uniform or consistent basis, 
or 

2. Immediately after acquisition of the 
obligation by the Fund not more than 25 
percent of the aggregate amount of 
obligations issued in the issue and 
outstanding at the time of acquisition is 
held by such plan, and at least 50 
percent of the aggregate amount of 
obligations issued in the issue and 
outstanding at the time of acquisition is 
held by persons independent of the 
issuer. Schroder, its affiliates, and any 
collective investment fund maintained 
by Schroder or its affiliates, shall be 
considered to be persons independent of 
the issuer if Schroder is not an affiliate 
of the issuer. 

(B) In the case of a Participating Plan 
that is not an eligible individual‘account 
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plan (as defined in section 407(d)(3) of 
the Act), the exemption provided in 
subsection (A) of this section (3) shall 
not available only if, immediately after 
the’ acquisition of the securities or real 
property, the aggregate fair market value 
of employer securities and employer real 
property with respect to which Schroder 
or its-affiliate has investment discretion 
does not exceed 10 percent of the fair 
market value of all the assets of the 
Participating Plan with respect to which 
Schroder or its affiliate has such 
investment discretion. 

(C) For purposes of the exemption 
contained in subsection (A) of this 
section (3), the term “employer 
securities” shall include securities 
issued by, and the term “employer real 
property” shall include real property 
leased to, a person who is a party-in- 
interest with respect to a Participating 
Plan by reason of a relationship to the 
employer described in sections 3{14) (E), 
(G), (H) or (I) of the Act. 

(b) The restrictions of sections 
406(a)(1) (A) through (D) and sections 
406 (b)(1) and (b)(2} of the Act and the 
sanctions resulting from the application 
of section 4975 of the Code by reason of 
sections 4975(c)(1) (A) through (E) of the 
Code shall not apply to the transactions 
described below, if the conditions of 
Section III are met. 

(1) Certain Leases and Goods. The 
furnishing of goods to the Fund by a 
party-in-interest with respect to a 
Participating Plan or the leasing of real 
property owned by the Fund to such 
party-in-interest and the incidental 
furnishing of goods to such party-in- 
interest by the Fund, if— 

(A) In the case of goods, they are 
furnished to or by the Fund in 
connection with real property owned by 
the Fund; 

(B) The party-in-interest is not 
Schroder, any affiliate of Schroder, or 
one of the other Funds; and 

(C) The amount involved in the 
furnishing of goods or leasing of real 
property in any calendar year (including 
the amount under any other lease or 
arrangement for the furnishing of goods 
in connection with the real property 
investments of the Fund with the same 
party-in-interest, or any affiliate thereof) 
does not exceed the greater of $25,000 or 
0.5 percent of the fair market value of 
the assets of the Fund on the most 
recent valuation date of the Fund prior 
to the transaction: 

(2) Transactions Involving Places of 
Public Accommodation. The furnishing 
of services, facilities and any goods 
incidental to such services and facilities 
by a place of public accommodation 
owned by the Fund to a party-in-interest 
with respect to a Participating Plan, if 


the services, facilities and incidental 
goods are furnished on a comparable 
basis to the general public. 

(c) The restrictions of section 406(a)(1) 
(A) through:{D) of the Act and the 
sanctions resulting from the application 
of section 4975 of the Code by reason of 
section 4975(c)(1) (A) through (D) of the 
Code shall not apply to the following 
transaction if the conditions of Section 
Ill are met: 

Any transaction between the Fund 
and a person who is a party in interest 
with respect to a Participating Plan, if— 

(1) The person is a party in interest 
(including a fiduciary) solely by reason 
by providing services to the 
Participating Plan, or solely by reason of 
a relationship to a service provider 
described in section 3(14) (F), (G), (H) or 
(I) of the Act, or both, and the person 
neither exercised nor has any 
discretionary authority, control, 
responsibility or influence with respect 
to the investment of the Participating 
Plan's assets in, or held by, the Fund; 

(2) At the time of the transaction, the 
interest of the Participating Plan, 
together with the interests of any other 
Participating Plan maintained by the 
same employer or employee 
organization in the Fund, does not 
exceed 20 percent of the total of all 
assets in the Fund; and 

(3) The person is not Schroder or an 
affiliate of Schroder. 

(d) The restrictions of section 406(a)(1) 
(A) through (D) of the Act and the 
sanctions resulting from the application 
of section 4975 of the Code by reason of 
section 4975(c)(1) (A) through (D) of the 
Code shall not apply to the purchase 
and sale of units of beneficial interest in 
the Fund if no more than reasonable 
compensation is paid therefor, each 
purchase and sale is authorized in 
writing by a fiduciary of the 
Participating Plan who is independently 
of Schroder and any of its affiliates, and 
the applicable conditions of Section III 
are met. 


Section II. Excess Holding Exemption 
for Employee Benefit Plans 


(a) The restrictions of sections 406(a) 
and 407(a) of the Act and the sanctions 
resulting from the application of section 
4975 of the Code by reason of section 
4975(c)(1) (A) through (D) of the Code 
shall not apply to any acquisition or 
holding of qualifying employer securities 
or qualifying employer real property 
(other than through the Fund) by a 
Participating Plan if: (1) The acquisition 
or holding constitutes a prohibited 
transaction solely by reason of being 
aggregated with employer securities or 
employer real property held by the 
Fund; (2) the requirements of either 
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paragraph (a)(1) or paragraph (a)(2) of 
Section I of this exemption are met; and 
(3) the applicable conditions set forth in 
Section III of this exemption are met. 


Section III. General Conditions 


(a) At the time the transaction is 
entered into, and at the time of any 
subsequent renewal thereof that 
requires the consent of Schroder or its 
affiliate, the terms of the transaction are 
not less favorable to the Fund than the 
terms generally available in arm's- 
health transactions between unrelated 
parties. 

(b) Schroder or its affiliates maintain 
for a period of six years from the date of 
the transaction the records necessary to 
enable the persons described in 
paragraph (c) of this Section III to 
determine whether the conditions of this 
exemption have been met, except that 
(1) a prohibited transaction will not be 
considered to have occurred if, due to 
circumstances beyond the control of 
Schroder or its affiiates, the records are 
lost or destroyed prior to the end of the 
six-year period, and (2) no party in 
interest shall be subject to the civil 
penalty that maybe assessed under 
section 502(i) of the Act, or to the taxes 
imposed by section 4975 (a) and (b) of 
the Code, if the records are not 
maintained, or are not available for 
examination as required by paragraph 
(c) below. 

(c)(1) Except as provided in section 2 
of this paragraph (c) and 
notwithstanding any provisions of 
subsections (a)(2) and (b) of section 504 
of the Act, the records referred to in 
paragraph (b) of this Section III are 
unconditionally available ai their 
customary location for examination 
during normal business hours by: 

(A) Any duty authorized employer or 
representative of the Department or the 
Internal Revenue Service, 

(B) Any fiduciary of a Participating 
Plan who has authority to acquire or 
dispose of the interests in the Fund of 
the Participating Plan of any duly 
authorized employer or representative of 
such fiduciary, 

(C) Any contributing employer to any 
Participating Plan or any duly 
authorized employee or representative 
of such employer, and 

(D) Any participant or beneficiary of 


_ any Participating Plan, or any duly 


authorized employer or representative of 
such participant or beneficiary. 

(2) None of the persons described in 
subparagraphs (B) through (D) of this 
paragraph (c) shall be authorized to 
examine trade secrets of Schroder or its 
affiliate, or commercial or financial 
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information which is privileged or 
condidential. 


Section IV. Definitions and General 
Rules 


For the purpose of this exemption, 

(a) The term “the Fund” shall include 
any collective investment fund that may 
hereafter be established, operated and 
managed by Schroder or its affiliate in 
essentially the same manner as the 
Schroder Real Estate Fund A. 

(b) An “affiliate” of a person 
includes— 

(1) Any person directly or indirectly 
through one or more intermediaries, 
controlling, controlled by, or under 
common control with the person, 

(2) Any officer, director, employee, 
relative of, or partner in any such 
person, and 

(3) Any corporation or partnership of 
which such person is an officer, director, 
partner or employee. 

(c) The term “control” means the 
power to exercise a controlling influence 
over the management or policies of a 
person other than an individual. 

(d) The term “relative” means a 
“relative” as that term is defined in 
section 3(15) of the Act (or a “member of 
the family” as that term is defined in 
section 4975(e)(6) of the Code), or a 
brother, a sister, or a spouse of a brother 
or sister. 

(e) The term “substantial employer” 
means for any plan year an employer 
(treating employers who are members of 
the same affiliated group, within the 
meaning of section 1563({a) of the Code, 
determined without regard to section 
1563(a){4) and (e)(3)(c) of the Code, as 
one employer) who has made 
contributions to or under a~ 
multiemployer plan for each of— 

(1) The two immediately preceding 
plan years, or 

(2) The second and third preceding 
plan years, equaling or exceeding 10 
percent of all employer contributions 
paid to or under that plan for each such 
year. 

(f) The time as of which any 
transaction, acquisition or holding 
occurs is the date upon which the 
transaction is entered into, the 
acquisition is made or the holding 
commences. In addition, in the case of a 
transaction that is continuing, the 
transaction shall be deemed to occur 
until it is terminated. If any transaction 
is entered into, or an acquisition is 
made, on or after the effective date of 
this exemption, or a renewal that 
requires the consent of the Fund occurs 
on or after the effective date of this 
exemption, and the requirements of this 
exemption are satisfied at the time the 
transaction is entered into or renewed, 


respectively, or at the time the 


acquisition is made, the requirements 
will continue to be satisfied thereafter 
with respect to the transaction or 
acquisition and the exemption shall 
apply thereafter to the continued 
holding of the property so acquired. 
Notwithstanding the foregoing, this 
exemption shall cease to apply to 
transactions exempt by virtue of 
subsections I(a) and (I)(c) at such time 
as the interest of the Participating Plan 
exceeds the percentage interest 
limitations set forth in those 
subsections, unless no portion of such 
excess results from an increase in the 
assets allocated to the Fund by the 
Participating Plan. For this purpose, 
assets allocated do not include the 
investment of Fund earnings. Nothing in 
this paragraph (f) shall be construed as 
exempting a transaction entered into by 
the Fund which becomes a transaction 
described in section 406 of the Act or 
section 4975 of the Code while the 
transaction is continuing, unless the 
conditions of the exemption were met 
either at the time the transaction was 
entered into or at the time the 
transaction would have become 
prohibited but for this exemption. 

(g) Each Participating Plan shall be 
considered to own the same 
porportionate undivided interest in each 
asset of the Fund as its proportionate 
interest in the total assets of the Fund as 
calculated on the most recent preceding 
valuation date ‘of the Fund. 

The availability of this exemption is 
subject to the express condition that the 
material facts and representations 
contained in the application are true and 
complete, and that the application 
accurately describes all material terms 
of the transactions to be consummated 
pursuant to this proposed exemption. 


Preamble 


On July 25, 1980, the Department 
published a class exemption, Prohibited 
Transaction Exemption 80-51 (PTE 80- 
51, 45 FR 49709), which permits 
collective investment funds that are 
maintained by banks and in which 
employee benefit plans participate to 
engage in certain transactions provided 
that specified conditions are met. The 
transactions for which the applicants 
have requested relief are those which, in 
part, are the subject of PTE 80-51. 

The Department stated in PTE 80-51 
that a comment had been received to the 


* proposed class exemption requesting 


that it be amended to apply to collective 
investment funds that are not 
maintained by banks. Relief was 
granted for bank collective investment 
funds because, among other reasons, 
such funds are regulated by other 
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governmental agencies and constitute a 
well-defined class of funds. In the case 
of collective investment funds that are 
not maintained by banks, the 
Department found that the record was 
insufficient to determine the nature of 
the funds and the entities managing the 
funds that would comprise the class 
covered by such broad relief. As a 
result, the Department stated that it 
could not make the required statutory 
findings for such relief, and that relief 
for non-bank maintained collective 
investment funds should be dealt with 
on an individual rather than a class 
basis. 

To date the Department has proposed 
and granted various individual 
exemptions on behalf of collective 
investment funds which have not 
qualified for relief under PTE 80-51 or 
Prohibited Transaction Exemption 78-19 
(PTE 78-19, 43 FR 59915, December 22, 
1978; class relief on behalf of pooled 
separated accounts sponsored by 
insurance companies). Such individual 
exemptions have provided reltef for 
similar transactions subject to, in most 
instances, similar terms and conditions 
as those contained in the class 
exemptions. 


Summary of Facts and Representations 


1. The Fund was established as of 
January 31, 1986, as a closed-end group 
trust described in Rev. Rul. 81-100, 1981- 
1 C.B. 326, The Fund will provide 
qualified pension and profit-sharing 
plans and certain governmental plans 
and governmental units (the 
Participating Trusts) with a vehicle for 
pooling a portion of their funds for the 
purpose of making investments in real 
estate. The Fund is intended to be 
exempt from Federal income taxes 
under section 501(a) of the Code as a 
qualified trust under section 401(a) of 
the Code. 

2. Pursuant to a written investment 
management agreement entered into 
with the trustees of the Fund, Schroder 
serves as the investment manager for 
the Fund. Schroder is an unincorporated 
joint venture formed by Argyle Advisory 
Corporation (Argyle), Braeswood 
Advisory Corporation (Braeswood) and 
Schroder Real Estate Corporation. 
Argyle, which is wholly-owned by 
Norman L. Peck, and Braeswood, which 
is wholly-owned by Charles Grossman, 
together own a fifty percent interest in 
Schroder and are the managing partners 
of the joint venture. Schroder Real 
Estate Corporation, which is wholly- 
owned by J. Henry Schroder Wagg & Co. 
Limited, owns a fifty percent interest in 
Schroder. Schroder succeeded to the 
business and assets of Schroder Real 
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Estate Corporation upon its formation in 
1984. Schroder is an investment adviser 
registered under the Investment 
Advisers act of 1940, and has its 
principal office at 437 Madison Avenue 
New York, New York. Schroder 
(including the predecessor business 
conducted by Schroder Real Estate 
Corporation prior to the formation in 
1984 of Schroder) has been engaged in 
the acquisition and management of U.S. 
real estate on behalf of non-institutional 
clients since 1972, and on behalf of 
institutional pension fund investors 
since 1975. Schroder expects to provide 
property acquisition, maintenance and 
repair, rent collection, bookkeeping, 
lease negotiation, mortgage brokerage 
and other related management services 
to the Fund through an afficilate but 
may at its own expense retain unrelated 
property management companies. The 
trustees (the Trustees) of the Fund are 
Charles Grossman, Norman L. Peck, 
Mark Peskin, John E. Emmanuel and 
Linda F. Wooldrige. The Trustees are 
officers or employees of Schroder. The 
Trustees will not be compensated by the 
Fund. 

3. Interests in the Fund will be offered 
pursuant to an offering memorandum 
(the Memorandum) which describes the 
management, operation, investment 
objectives and income tax consequences 
of the Fund and compensation to be 
paid to Schroder as investment 
manager. Units of beneficial interest in 
the Fund (Units) are offered for a price 
of $100,000, with a minimum 
subscription by an investor of $2 million 
or 20 units. No Participating Plan may 
contribute more than ten percent of the 
fair market value of its assets to the 
Fund, nor may a Participating Plan make 
a contribution which would result in 
such Participating Plan’s holding an 
interest in the Fund exceeding one-third 
(334%) of the fair market value of the 
Fund or $25,000,000, whichever is 
greater, unless the Trustees and 
Participating Plans holding a majority of 
the then outstanding Units (or 
subscriptions for such Units) otherwise 
consent. After a Participating Plan 
makes an initial acquisition of Units in 
the Fund, no additional contributions 
are required. No contributions to the 
Fund will be accepted, and no Units will 
be issued, until prospective Participating 
Plans have. executed subscription 
agreements, on or before April 1, 1987, 
subscribing to at least $75,000,000 worth 
of Units. The Trustees currently 
anticipate that they will close the Fund 
to additional commitments to contribute 
to the Fund when the aggregate 
commitments reach $180,000,000 or 
February 1, 1988, whichever is earlier. 


The Trustees currently anticipate that 
all acquisitions of real property and 
interests therein by the Fund will be 
closed not later than 15 months after the 
Fund is closed to additional 
commitments to contribute to the Fund. 
Neither the Units nor any interest 
therein may be resold, transferred, 
assigned, or otherwise.disposed of or 
encumbered by Participating Plans, as 
required by Rev. Rul. 81-100. 

4. The decision of any plan to invest in 
the Fund will be made by fiduciaries of 
that plan. The Trustees may reject a 
subscription for any reason. The 
applicant states that none of the 
individual Trustees of the Fund, nor any 
of the employees, officers, directors or 
shareholders of Schroder or its affiliates 
will exercise any discretionary authority 
over or otherwise participate in the 
decision of any plan to invest in the 
Fund. Similarly, none of the individual 
Trustees of the Fund, nor any of the 
employees, officers, directors or 
shareholders of Schroder or its affiliates 
will serve as a director or officer of any 
sponsor of any Participating Plan. 

In connection with the proposed 
exemption for the purchase and sale of 
Units in the Fund, the applicant 
represents that Schroder or its affiliates 
may act as an investment adviser or 
investment manager with respect to 
portions of the assets of plans that may 
become Participating Plans and may on 
occasion be retained by such plans to 
provide services with respect to specific 
real estate investments made by the 
plans. However, the applicant 
represents further that assets of plans 
for which Schroder or any of its 
affiliates acts as investment adviser or 
investor manager or otherwise subject 
to the investment discretion of Schroder 
or any of its affiliates will not be eligible 
for investment in the Fund. In addition, 
Schroder expects to engage in normal 
marketing and promotional activity in 
connection with the Find, but it will not 
recommend investment therein of plan 
assets with respect to which it acts as 
an investment adviser or investment 
manager.? ; 


2 To the extent that, in the ordinary course of 
business, Schroder or any of its affiliates provides 
“investment advice” to a Participating Plan within 
the meaning of regulation 29 CFR 2510.3- 
21(c)(1}(ii)(B) and recommends an invesmtent of the 
plan's assets in the Fund, the presence of an 
unrelated second fiduciary acting on the consultant/ 
investment adviser’s recommendations on behalf of 
the plan is not sufficient to insulate the advisers 
from fiduciary liability under section 406(b) of the 
Act. (See Advisory Opinions 84-03A and 84-04A, 
issued by the Department on Janaury 4, 1984.) The 
Department is unable to conclude that fiduciary self 
dealing of this type (if present) is in the interests or 
protective of plans.and their participants and 
beneficiaries and, accordingly, has limited 
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5. The Trustees may terminate or 
liquidate the Fund at any time. The Fund 
will terminate if Participating Plans 
representing more than two-thirds 
(663%) of the Units of the Fund then 
outstanding vote in favor thereof. 

The Trustees and Schroder currently 
anticipate that, if the Fund has not 
previously been terminated and its 
assets liquidated, Schroder will begin 
liquidating the Fund's assets after the 
eleventh anniversary of the date of the 
closing of the last aquisition of real 
property or interest therein by the Fund. 
Schroder currently believes that 
property sales may commence as early 
as during the fourth year following the 
date of the closing of the last acquisition 
of real property or interest therein by 
the Fund once, in its judgment, a 
property's sales value has been 
maximized. The Trustees and Schroder 
currently anticipate that all real 
property interests held by the Fund will 
be sold within fifteen (15) years of the 
closing of its final real property 
investment, although such period may 
be extended upon the recommendation 
of Schroder. Property interests will be 
sold pursuant to an orderly liquidation 
(which currently is not expected to 
require more than three years to 
accomplish) with appropriate reserves 
maintained for existing and potential 
Fund obligations. 

6. The Fund is “closed-end” and, 
except in extraordinary circumstances, 
Schroder will not consider any request 
by a Participating Plan to redeem any of 
the Units such Participating Plan may 
hold before the expiration of the four 
year period beginning on the date of the 
closing of the last acquisition of real 
property or interst herein by the Fund. A 
Participating Plan may, at any time after 
the expiration of the four-year period, 
request redemption of all or any number 
of its Units. Redemption requests will be 
considered on any. quarterly valuation 
date. Schroder is authorized, but is not 
required, to sell one or more assets of 
the Fund in order to satisfy any 
redemption request. Redemption of units 
is required if a Participating Plan loses 
its tax-exempt status under section 
501(a) of the Code as part of a qualified 
pension or profit-sharing plan under 
section 401(a) of the Code or if a 
governmental plan or governmental unit 
is determined no longer to be.a 
“governmental plan” within the meaning 
of section 414(d) of the Code or no 
longer holds Units for use in satisfying 
an obligation to provide a benefit under 
a governmental plan, or otherwise fails 


exemptive relief fot-the acquisition or sales of Units 
in the Fund to section 406(a) violations only. 
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to qualify as a Participating Plan. The 
Adviser may also require the 
redemption of a Participating Plan's 
Units if its contined participation in the 
Fund would result in the Fund engaging 
in a transaction that is prohibited by the 
provisions of the Act or other applicable 
law. 

Redemptions will be made only out of 
funds which are not committed or 
necessary for Fund investments, to meet 
Fund expenses or otherwise available 
for distribution. Upon receipt of a 
redemption request, Schroder may offer 
the Units with respect to which a 
redemption has been requested for sale 
to other Participating Plans or to 
prospective investors in the Fund. As 
soon as practicable after the quarterly 
valuation date as of which a 
Participating Plan has requested the 
redemption of its Units, the Trustees will 
pay to the redeeming Participating Plan 
90% of the Units value of the Units being 
redeemed. In order to protect the 
interests of non-redeeming Participating 
plans from any uncertainty inherent in 
the determination of property values 
and, therefore, Unit values, the Trustees 
will withhold from the distribution any 
pay into a special redemption account 
maintained by the Fund an amount 
equal to 10% of the Unit value of the 
Units being redeemed (the Deferred 
Redemption Amount). The Trustees will 
invest the Deferred Redemption 
Amounts held from time to time in the 
special redemption account in short- 
term money-market instruments, the pro 
rata earnings from which instruments 
will be added to each Deferred 
Redemption Amount and held in such 
special account. Upon the termination 
and liquidation of the Fund, the Deferred 
Redemption Amount (including earnings 
thereon, but less the fee and expenses 
paid with respect to such amount) will 
be paid to the redeeming Participating 
Plan to which such amount relates if and 
to the extent that more than 90% of the 
aggregate Unit value of all Units of the 
Fund held by Participating Plans as of 
the valuation date immediately 
succeeding the date written notice of the 
redemption to which the Deferred 
Redemption Amount relates is received 
by the Trustees has been realized by the 
Fund upon the sale of its assets. Any 
portion of any Deferred Redemption 
Amount which is not required to be paid 
over to a redeeming Participating Plan 
will be held as part of the assets of the 
Fund for the benefit of other 
Participating Plans. 

7. The Fund will maintain such 
reserves as Schroder deems appropriate. 
These reserves, along with any 
subscription proceeds not immediately 


used to acquire real estate will be 
temporarily invested in cash equivalents 
and money market instruments, 
including but not limited to, certificates 
of deposit, commercial paper, short-term 
government obligations, savings 
accounts, bankers acceptances, master 
notes, and any registered investment 
companies or collective or common 
investment funds which invest in any of 
the foregoing within the discretion of 
Schroder. 

8. Pursuant to applicable Fund 
documents, Schroder as investment 
manager will receive a single fee based 
on the net value of the Fund's assets for 
the management of the assets of the 
Fund. Schroder will also be reimbursed 
by the Fund for all direct expenses 
properly and actually incurred by it and 
the Trustees in connection with the 
performance of certain property 
management and related services with 
respect to the Fund, including leasing 
commissions and other expenses for 
managing and leasing services, such as 
expansion, operation, disposition and 
ownership of real estate interests or 
mortgage loans or other property and in 
maintaining and managing real estate 
equity interests. 

9. Because each Participating Plan will 
incorporate as part of such plan the 
terms, provisions, and conditions of the 
Fund agreement, the Fund will occupy a 
position equivalent to the trust created 
under such Participating Plan. 
Accordingly, pursuant to Revenue 
Ruling 81-100, it is the position of the 
Department that a “party in interest” as 
defined in the Act, or a “disqualified 
person” as defined in the Code, with 
respect or disqualified person with 
respect to the Fund. Thus, a transaction 
between such party and the Fund may 
be viewed as a prohibited transaction as 
described in section 406(a) of the Act, 
section 4975(c) of the Code, or both. 

The applicant represents that if the 
Fund is unable to enter into transactions 
with certain persons because such 
persons are parties in interest with 
respect to a Participating Plan, the 
Fund's ability to make its investments 
prudently and conduct its operations 
solely for.the benefit of the Participating 
Plans will be unduly restricted. In 
addition, the purchase and sale of units 
of participation in the Fund may be 
considered a prehibited sale or transfer 
of assets between a Participating Plan 
and the Trustees that is not exempted 
by operation of the statutory exemption 
provided in section 408(b)(8) of the Act 
because the Funds is not maintained by 
a bank or an insurance company. 

10. The applicant requests prospective 
exemptive relief for many of those 
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classes of transactions between the 
Fund and certain parties in interest 
which were afforded exemptive relief in 
PTE 80-51. The applicant proposes that 
such classes of transactions be subject 
to similar conditions, limitations, and 
restrictions as those delineated with 
respect to those transactions afforded 
exemptive relief in PTE 80-51. 

11. The Trustees expect to retain Price 
Waterhouse & Co. to serve as the 
independent certified public 
accountants for the Fund. Within 120 
days after the end of each fiscal year, a 
report containing a balance sheet, profit 
and loss statement and a statement of 
net asset value as of the end of the year 
will be distributed to all Participating 
Plans. Participating Plans will also 
receive statements of (a) all fees paid to 
Schroder and (b) all distributions and 
investments made during the year. 

Participating Plans will also receive 
quarterly unaudited reports of the Fund 
which summarize operations, provide 
unit valuations and include operating 
statements and statements of financial 
condition. 

Appraisals of all interests in real 
property owned directly or indirectly by 
the Fund will be made at least once 
each year by independent appraisers 
and such appraisals will be made 
available to Participating Plans upon 
request. All Fund records maintained 
pursuant to the Declaration of Group 
Fund will be available for inspection by 
any Participating Plan at reasonable 
times during usual business hours. 

12. In summary, the applicant 
represents that the proposed exemption 
for certain transactions between the 
Fund and certain parties in interest’ 
satisfies the criteria of section 408(a) of 
the Act because: (a) The proposed 
exemption would allow the Fund to 
enter into transactions which, although 
prohibited, ar necessary for the Fund to 
make its investments prudently and 
conduct its operations solely for the 
benefit of its Participating Plans and 
their participants and beneficiaries; (b) 
the proposed exemption would only 
apply to various classes of prohibited 
transactions which were afforded relief 
in PTE 80-51 and would be subject to 
similar conditions, limitations and 
restrictions as those delineeted with 
respect to those transactions afforded 
exemptive relief in PTE 80-51; and (c) 
independent fiduciaries, unrelated to the 
Fund, the Trustees, the investment 
manager or any other related party, will 
maintain complete discretion with 
respect to investment of the 
Participating Plan's assets in the Fund. 

For Further Information Contact: Mr. 
David Lurie of the Department, 
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- telephone (202) 523-8671. (this is not a 
toll-free number.) 


Cornelius C. Rose Associates, Inc. 
Defined Benefit Pension Plan (the 
Pension Plan), Cornelius C. Rose 
Associates, Inc. Employee Target 
Benefit Plan and Trust (the Target Plan), 
and Cornelius C. Rose Associates, Inc. 
Profit Sharing Plan (the Profit Sharing 
Plan; collectively, the Plans) Located in 
Hanover, New Hampshire ; 


[Application Nos. D-7480 thru D-7482] 
Proposed Exemption 


The Department is considering 
granting an exemptionunder the 
authority of section 4975(c)(2) of the 
Code and in accordance with the 
procedures set forth in ERISA Procedure 
75-1 (40 FR 18471, April 28, 1975). If the 
exemption is granted the sanctions 
resulting from the application of section 
4975 of the Code, by reason of section 
4975(c)(1)(A) through (E) of the Code 
shall not apply to sales (the Sales) of 
certain securities made to the Plans on 
November 22 and December 30, 1982, 
and on March 24, 1983, by Cornelius C. 
Rose (Mr. Rose), a disqualified person 
with respect to the Plans, to the extent 
that the aggregate values of the 
securities sold to each of the Plans did 
not exceed 25 percent of the total assets 
of each of the Plans on the dates of the 
respective Sales, and also, provided that 
the terms of the Sales were not less 
favorable to the Plans than terms 
obtainable in arm’s-length transactions 
with unrelated parties. 

Effective Date: If granted, this 
exemption will be effective November 
22 and December 30, 1982, and March 
24, 1983, the dates the securities were 
sold to the Plans as described in this 
proposed exemption. 


Summary of Facts and Representations 


1. The Plans consist of two defined 
contribution plans and one defined 
benefit plan. The defined contribution 
plans were established during 1974 and 
terminated during 1977. On June 19, 
1978, the Internal Revenue Service 
issued to each of the terminated plans 
favorable determination letters 
regarding the terminations. Each of the 
trusts for the defined contribution plans 
has been continuously maintained since 
the termination. On the dates of the first 
Sales, the assets of the Target Plan 


totalled approximately $100,230 and the 
assets of the Profit Sharing Plan totalled 
approximately $51,047. During 1981 the 
Pension Plan was established as a 
defined benefit plan to replace the two 
terminated defined contribution plans. 
On the dates of the Sales, the assets of 
the Pension Plan totalled approximately 
$1,362,862. In addition to the Securities, 
the assets of the Plans consist of U.S. 
Treasury Bills and small cash positions. 
Mr. Rose is the sole participant and only 
trustee of the Plans. He is also the sole 
owner of the sponsor of the Plans, 
Cornelius C. Rose Associates, Inc. (the 
Employer).® 

2. The Employer, which is solely 
owned by Mr. Rose and has no other 
employees, is a consulting firm that 
renders advice to clients for a fee with 
respect to economic trends, liability 
management strategy, real estate market 
strategy and management practices. 
Neither Mr. Rose nor the Employer 
provides advice or services to employee 
benefit plans. One of those persons 
receiving advice from the Employeris ~ 
Mortgage Growth Investors (MGI), a 
Massachusetts Trust, which has its 
Common Shares traded on the American 
Stock Exchange. On March 1, 1982, MGI 
had 2,926,455 of its Common Shares 


3 Since Mr. Rose is the only participant of the 
Plans and sole owner of the Employer, there is no 
jurisdiction under Title I of the Act pursuant to 29 
CFR 2510.3-3(b). However, there is jurisdiction 
under Title I] of the Act pursuant to section 4975 of 


the Code. 
4 


4 Repayment schedule: 
Sales to 


11/22/82 
12/30/82 
3/24/83 
(3/24/83) 
11/22/82 
12/30/82 
(12/30/82) 
11/22/82 
12/30/82 


The pension plan 


The profit sharing plan 


The target pian 
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outstanding and by March 2, 1984, the 
number of outstanding Common Shares 
had increased to 4,170,941. Mr. Rose, in 
addition to his relationship with the 
Employer, has served as an officer and/ 
or director of several financial 
organizations, including MGI. In his 
capacity as Chairman of the Board of 
Trustees and as one of the Trustees of 
MGI, Mr. Rose was granted numerous 
options to acquire MCI Common Shares. 
During 1979 and 1982, Mr. Rose 
exercised some of these options and 
acquired 45,400 Common Shares of MGI 
(the Securities). 

3. After consulting with his accountant 
and tax advisor, and also, after 
receiving assistance from his lawyer, 
Mr. Rose sold the Securities in private 
placements as restricted stock pursuant 
to section 4 of the Securities Act of 1933 
for various prices on three different 
dates to the Plans for a total purchase 
price of $478,050. Some of the sales 
transactions were made by Mr. Rose 
extending credit to the Plans. All 
extensions of credit to the Plans in 
connection with the sales transactions 
have been repaid in full.* Although the 
transactions were structured in 
accordance with recommendations 


Aggregate 
percentage of 
the plan assets 
used 


Number of 


shares Total price 


(273,000) 
10,000 
2,768 

(10,500) 
10,000 
10,500 


The applicant represents that Form 5330 was filed with the Internal Revenue Service on August 13, 


1986, reporting the Sales and extensions of credit, and payi 


the excise tax on extensions of credit and 


on those portions of the Sales which exceeded 25 percent of the assets of the Plans. To the extent that 
exemptive relief is not provided herein, as represented by the figures enclosed with brackets ( ), the 


transactions will be “corrected” within the meani 


of section 4975(f)(5) of the Code, Temp. Treas. Reg. 


§ 141.4975-13, and Treas. Reg. § 53.4941(e)-1 within 60 days of the grant of this proposed exemption. 
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furnished by his advisors, neither his 
accountant and tax advisor nor his 
lawyer informed Mr. Rose that the Sales 
were prohibited transactions under the 
Code. Since the Securities were 
“restricted stock,” the purchase price of 
the Securities for the Sales was 
determined by discounting the 
respective daily closing prices as 
reported by the American Stock 
Exchange. The discount was determined 
in accordance with advice provided by 
Allen & Company, Incorporated, a 
financial institution in New York, and 
confirmed by Leventhol & Horwarth, 
certified public accountants. 

4. Mr. Rose represents that he did not 
discover that the Sales were prohibited 
by the Code until the spring of 1985 
when he proposed additional sales of 
his securities to the Plans. He was 
initially advised that the additional 
sales were permissible, but was later 
informed that such sales might be 
prohibited transactions and he 
abandoned his plans for such sales. Mr. 
Rose was also concerned about the 
Sales which ‘had already taken place, 
and in October 1985 consulted with his 
present legal counsel. He was then made 
aware for the first time of his violation 
of the prohibited transaction provisions 
of the Code and filed an application for 
exemption shortly thereafter. 

5. In summary, the applicant 
represents that the transactions 
involving the Sales satisfy the statutory 
criteria for an exemption under section 
4975 of the Code because (a) Mr. Rose 
was the only person affected by the 
Sales and he caused the Sales to be 
consummated; (b) no commissions or 
other fees were incurred by the Plans 
from the Sales; (c) the Sales were 
conducted upon advice from 
professionals who failed to advise Mr. 
Rose of the prohibited nature of the 
transactions; (d) upon expiration of the 
restrictions the.Securities would be 


freely marketable and could be disposed 
of at any time by the Plans through the 
facilities of the American Stock 
Exchange; and (e) the Plans paid no 
more than fair market value for the 
Securities. 

Notice to Interested Persons: Because 
Mr. Rose is the sole participant of the 
Plan and is the only shareholder of the 
Employer, it has been determined by the 
Department that there is no need to 
distribute the notice of pendency to 
interested persons. Comments and 
requests for a hearing must be received 
by the Department within 30 days of the 
date of publication of this notice of 
proposed exemption. 


For Further Information Contact: Mr. 
C.E. Beaver of the Department, 
telephone (202) 523-8881. (This is not a 
toll-free number.) 


General Information 


The attention of interested persons is 
directed to the following: 


(1) The fact that a transaction is the 
subject of an exemption under section 
408(a) of the Act and/or section 
4975(c)({2) of the Code does not relieve a 
fiduciary or other party in interest or 
disqualified person from certain other 
provisions of the Act and/or the Code, 
including any prohibited transaction 
provisions to which the exemption does 
not apply and the general fiduciary 
responsibility provisions of section 404 
of the Act, which among other things 
require a fiduciary to discharge his 
duties respecting the plan solely in the 
interest of the participants and 
beneficiaries of the plan and in a 
prudent fashion in accordance with 
section 404(a)(1)(B) of the Act; nor does 
it affect the requirement of section 
401(a) of the Code that the plan must 
operate for the exclusive benefit of the 
employees of the employer maintaining 
the plan and their beneficiaries; 
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(2) Before an exemption may be 
granted under section 408{a) of the Act 
and/or section 4975(c)(2) of the Code, 
the Department must find that the 
exemption is administratively feasible, 
in the interests of the plan and of its 
participants and beneficiaries and 
protective of the rights of participants 
and beneficiaries of the plan; and 

(3) The proposed exemptions, if 
granted, will be supplemental to, and 
not in derogation of, any other 
provisions of the Act and/or the Code, 
including statutory or administrative 
exemptions and transitional rules. 
Furthermore, the fact that a transaction 
is subject to an administrative or 
statutory exemption is not dispositive of 
whether the transaction is in fact a 
prohibited transaction. 

(4) The proposed exemptions, if 
granted, will be subject to the express 
condition that the material facts and 
representations contained in each 
application are true and complete, and 
that each application accurately 
describes all material terms of the 
transaction which is the subject of the 
exemption. 


Signed at Washington, DC, this 12th day of 
May, 1988. 
Robert J. Doyle, 
Acting Associate Director, Regulations and 
Interpretations, Pension and Welfare Benefits 
Administration, U.S. Department of Labor. 
[FR Doc. 88-11058 Filed 5-24-88; 8:45am} 
BILLING CODE 4510-29-M 


[Application No. D-7068} 


Withdrawal of the Proposed, 
Exemption Invoiving First Atianta 
Corp. Retirement Pian (the Plan); 
Atlanta, GA 


In the Federal Register dated March 
18, 1988 (53 FR 9007), the Department of 
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Labor published a notice of proposed 
exemption from the prohibited 
transaction restrictions of the Employee 
Retirement Income Security Act of 1974 
and from the sanctions resulting from 
the application of séction 4975 of the 
Internal Revenue Code of 1986. The 
notice of proposed exemption concerned 
the prospective contribution to the Plan 
of certain real property located in Fulton 
County, Georgia by First Atlanta 
Corporation, the Plan sponsor and a 
party in interest with respect to the Plan. 

By letter dated April 5, 1988, the 
applicant has requested that the 
exemption application be withdrawn. 

Accordingly, the notice of proposed 
exemption is hereby withdrawn. 

Signed at Washington, DC this 18th day of 
May, 1988. 
Robert J. Doyle, 
Acting Associate Director for Regulations and 
Interpretations, Pension and Welfare, 
Benefits Administration, U.S. Department of 
Labor. 
[FR Doc. 88-11664 Filed 5-24-88; 8:45 am] 
BILLING CODE 4510-29-M 


[Application No. D-7138 et al.} 


Proposed Exemptions; Quevado 
Properties, Ltd. et al. 


AGENCY: Pension and Welfare Benefits 
Administration, Labor. 


ACTION: Notice of proposed exemptions. 


SUMMARY: This document contains 
notices of pendency before the 
Department of Labor (the Department) 
of proposed exemptions from certain of 
the prohibited transaction restrictions of 
the Employee Retirement Income 
Security Act of 1$74 (the Act) and/or the 
Internal Revenue Code of 1954 (the 
Code). : 


Written Comments and Hearing 
Requests 


All interested persons are invited to 
submit written comments or requests for 
a hearing on the pending exemptions, 
unless otherwise stated in the Notice of 
Pendency, within 45 days from the date 
of publication of this Federal Register 
Notice. Comments and requests for a 
hearing should state the reasons for the 
writer's interest in the pending 
exemption. 

ADDRESS: All written comments and 
requests for a hearing (at least three 
copies) should be sent to the Pension 
and Welfare Benefits Administration, 
Office of Regulations and 
Interpretations, Room N-5669, U.S. 
Department of Labor, 200-Constitution 
Avenue, NW., Washington, DC 20210. 
Attention: Application No. stated in 


each Notice of Pendency. The 
applications for exemption and the 
comments received will be available for 
public inspection in the Public 
Documents Room of Pension and 
Welfare Benefit Programs, U.S. 
Department of Labor, Room N-4677, 200 
Constitution Avenue, NW., Washington, 
DC 20210. 


Notice to Interested Persons 


Notice of the proposed exemptions 
will be provided to all interested 
persons in the manner agreed upon by 
the applicant and the Department within 
15 days of the date of publication in the 
Federal Register. Such notice shall 
include a copy of the notice of pendency 
of the exemption as published in the 
Federal Register and shall inform 
interested persons of their right to 
comment and to request a hearing 
(where appropriate). 

SUPPLEMENTARY INFORMATION: The 
proposed exemptions were requested in 
applications filed pursuant to section 
408(a) of the Act and/or section 
4975(c)(2) of the Code, and in 
accordance with procedures set forth in 
ERISA Procedure 75-1 (40 FR 18471, 
April 28, 1975). Effective December 31, 
1978, section 102 of Reorganization Plan 
No. 4 of 1978 (43 FR 47713, October 17, 
1978) transferred the authority of the 
Secretary of the Treasury to issue 
exemptions of the type requested to the 
Secretary of Labor. Therefore, these 
notices of pendency are issued solely by 
the Department. 

The applications contain 
representations with regard to the 
proposed exemptions which are 
summarized below. Interested persons 
are referred to the applications on file 
with the Department for a complete 
statement of the facts and 
representations. 


Quevado Properties, Ltd. (Quevado) 
Located in Tyler, TX 


[Application No. D-7138} 
Proposed Exemption 


The Department is considering 
granting an exemption under the 
authority of section 408(a) of the Act 
and section 4975(c)(2) of the Code and in 
accordance with the procedures set 
forth in ERISA Procedure 75-1 (40 FR 
18471, April, 28, 1975). If the exemption 
is granted the restrictions of section 
406(b)(1) and 406(b)(2) of the Act and 
the sanctions resulting from the 
application of section 4975 of the Code, 
by reason of section 4975(c)(1)(E) of the 
Code shall not apply to the payment of 
an investment management fee to the 
general partner of Quevado, a limited 
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partnership in which employee benefit 
plans may invest, in connection with the 
investment by Quevado in a particular 
parcel of unimproved real property. 


Summary of Facts and Representations 


1. Quevado is a proposed Texas 
limited partnership. Charles H. 
Featherston, an individual, is the 
proposed sole general partner (the 
General Partner). Limited partnership 
interests (Interests) in Quevado will be 
offered as an investment to employee 
benefit plans (Plans) as defined in 
section 3(3) of the Act. The purpose of 
Quevado will be te purchase, own, 
promote and sell! one parcel of 
unimproved real estate located at the 
proposed intersection of State Highway 
155 and the proposed Outer Loop 323 in 
Smith County, Texas (the Property). 
Quevado will have a term of no more 
than 20 years. 

2. Interests will be offered to a Plan 
only if immediately after such an 
investment, the Plan will hold no more 
than one-third of its assets in real 
property generally and no more than 
10% of its assets in Quevado. The 
trustee of each Plan who will decide 
whether to invest in Quevado will be 
independent and unrelated to the 
General Partner. 

3. Quevado will be capitalized 
initially in the amount of $500,000, all to 
be contributed by the limited partners. 
There will be 16 interests in Quevado, 
therefore, each Interest purchased by a 
Plan will require a contribution of 
$31,250. The limited partners shall not 
be required to make any future capital 
contributions. However, with the prior 
written approval of at least 51% in 
interest of the limited partners, the 
General Partner may assess the limited 
partners for legal, accounting, insurance, 
promotional, marketing or other 
expenses reasonably related to the 
business of Quevado in an amount not 
to exceed a total of $25,000, or $1,562.50 
per Interest. The General Partner shall 
be required to make future capital 
contributions as may be necessary to 
accomplish the purposes of Quevado or 
to satisfy the liability of Quevado. Any 
such capital contributions by the 
General Partner shall not increase the 
General Partner's share of the profits, 
losses and distributions of Quevado and 
shall not be considered a loan to 
Quevado. 

4. Within 60 days after the end of each 
fiscal year of Quevado, the General 
Partner shall cause to be prepared and 
distributed to each limited partner with 
respect to the business of Quevado for 
that fiscal year (a) an unaudited balance 
sheet, (b) an unaudited income 


BEST COPY AVAILABLE 
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statement, (c) a federal income tax 
return, (d) the General Partner’s analysis 
of market conditions affecting the 
current value of the Property, (e) a 
summary of the General Partner's 
services rendered to Quevado and (f) an 
independent appraisal of the current 
value of the Property. In addition, the 
General Partner shall at all times have 
the duty to promptly notify each limited 
partner of any circumstances or 
occurrence which results, or which 
could reasonably be expected to result, 
in a material reduction in the value of 
the Property. 

5. The General Partner shall have 
exclusive authority and responsibility to 
manage Quevado. However, the General 
Partner will be required to obtain the 
prior written approval of at least 51% of 
the interests to do any of the following: 

(a) Sell, exchange, lease for a term of 
more than 1 year, mortgage, transfer, 
encumber or otherwise alienate any of 
the Property; : 

(b) Knowingly and voluntarily incur 
any debt, liability or expense resulting 
in a lien or other encumbrance against 
the Property; 

(c) Pay any partnership funds or incur 
any partnership debt directly or 
indirectly to the General Partner or any 
of the General Partner's affiliates other 
than as the General Partner's allocated 
share of the profits, losses and 
distributions of Quevado; 

(d) Engage in any business other than 
that for which Quevado was originally 
formed; and 

(e) Engage, or discharge from 
engagement an independent appraiser of 
the real property. 

In addition, upon the vote of the least 
51% of the Interests, the General Partner 
can be directed to sell the property. 

6. The General Partner's sole fee shall 
be in the form of an allocation of: (a) 1% 
of the profits and distributions of 
Quevado prior to the return to the 
limited partners of their capital 
contributions (Payback); and (b) 20% of 
the profits and distributions of Quevado 
subsequent to Payback.! The General 


1 As explained in regulation 29 CFR 2550.408b-2, 
section 408(b)(2) of the Act exempts from the 
prohibitions of section 406({a) of the Act the 
payment by a plan to a party in interest, including a 
fiduciary, for services, subjected to several 
conditions. Section 408(b)2 of the Act, however, 
does not provide relief from the self-dealing 
provisions of section 406(b) of the Act. Section 
406(b) of the Act prohibits, in relevant part, 
fiduciaries from dealing with the assets of plans in 
their own interest or their own account. Thus a 
fiduciary may not use the authority, control or 
responsibility that makes such person a fiduciary to 
cause a plan to pay an additional fee to such 
fiduciary to provide a service. As a general matter, 
a fiduciary engages in violations of section 406(b)(1) 
whenever the fiduciory has the ability to determine 


Partner shall receive no other fee, 
compensation or commission. In the 
event that any income is generated, any 
cash not required for partnership 
operations will be distributed at least 
quarterly. 

7. The General Partner may be 
removed at any time, with or without 
cause, immediately upon delivery or ~ 
written notice to the General Partner 
signed by at least 51% of the Interests. If 
the General Partner is removed, dies or 
otherwise fails to serve, then his interest 
in Quevado both before and after 
Payback will be reduced by the expense 
incurred in replacing him as the General 
Partner. However, in order to 
reasonably compensate the former 
General Partner for his services 
previously rendered in organizing and 
operating Quevado, his share of the 
profits and distributions of Quevado 
subsequent to Payback will not be 
reduced to less than 5% (from the 
original 20%) plus an additional 0.5% for 
each complete year that he served as the 
General Partner. 

8. The General Partner's fee will be 
based solely upon the profits earned by 
the Partnership, and because the 
purpose of Quevado is to hold the 
Property for future appreciation, it is 
anticipated any fee that is earned will 
be paid upon the sale of the Property, as 
part of the termination of the 
Partnership. Therefore, the applicant 
represents that the General Partner's 
incentive to maximize his fee will also 
cause him to maximize the profits of the 
Partnership. Thus, the applicant 
represents the opportunity and 
motivation to abuse the Plans is 
virtually non-existent. The requirement 
that 51% of the Interests approve any 
significant transaction affecting the 
Property, as well as the ability of 51% of 
the Interests to require the sale of the 
Property provide further safeguards for 
the Plans. 

9. In summary, the applicant 
represents that the proposed transaction 
satisfies the criteria of section 407(a) of 
the Act because: (a) The decision to 
invest in Quevado will in all cases be 
made by the Plan fiduciaries 
independent of Quevado and the 
General Partner; (b) the General Partner 
must receive the approval of 51% of the 
Interests in order to sell, lease for more 
than one year, exchange, transfer or 
encumber the Property; and (c) the 
General Partner can be directed to sell 
the Property by a vote of 51% of the 
Interests; and (d) the General Partner's 
sole fee will be its proportionate share 


the timing/or amount of the transaction on which 
his or her fee is based. 
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of the profits and distributions 
generated by Quevado. 

For Further Information Contact: 
David Lurie of the Department, 
telephone (202) 523-8194. (This is not a 
toll-free number.) 


Drs. Pauly, Cocotos, Sherman, Koch, 
Burigo and Ross, P.A. Pension Plan and 
Trust (the Pension Plan) and Drs. Pauly, 
Cocotos, Sherman, Koch, Burigo and 
Ross, P.A. Profit Sharing Plan and Trust 
(the Profit Sharing Plan; collectively, the 
Plans) Located in West Palm Beach, 
Florida 


[Application Nos. D-7160 and D-7161, 
respectively] 


Proposed Exemption 


The Department is considering 
granting an exemption under the 
authority of section 408(a) of the Act 
and section 4975(c)(2) of the Code and in 
accordance with the procedures set 
forth in ERISA Procedure 75-1 (40 FR 
18471, April 28, 1975). If the exemption is 
granted, the restrictions of section 
406(a), 406(b)(1) and (b)(2) of the Act 
and the sanctions resulting from the 
application of section 4975 of the Code, 


> by reason of section 4975(c)(1)(A) 


through (E) of the Code, shall not apply 
to the proposed sale by the Plans of 
certain improved real property 
consisting of a parcel of land (the Land) 
and a building (the Building) situated 
thereon, for the total cash consideration 
fo $379,761, to a trust (the Trust), the 
beneficiaries of whom are the six 
shareholders of Drs. Pauly, Cocotos, 
Sherman, Koch, Burigo and Ross, P.A. 
(the Employer) and several of their 
spouses, provided the amount paid for 
the Land and the Building is not less 
than fair market value at the time the 
transaction is consummated. 


Summary of Facts and Representations 


1. The Plans are the Pension Plan and 
the Profit Sharing Plan.? As of June 30, 
1986, the Pension Plan had total assets 
having a fair market value of $1,287,421 
and the Profit Sharing Plan had total 
assets having a fair market value of 
$1,657,729. Also, as of June 30, 1986, each 
Plan had 18 identical participants. Drs. 
John f. Pauly and Peter A. Sherman, who 
are 16 2/3 percent shareholders of the 
Employer as well as participants in the 
Plans, serve as the trustees (the 
Trustees) for both Plans. Investment 
decisions for the Plans are made by 
Professional Capital Management 
Company, Inc. of Jacksonville, Florida. 


2 The applicant represents that the Plans are not 
parties in interest with respect to each other within 
the meaning of section 3(14) of the Act. 
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The Employer renders obstetric and 
gynecological services in West Palm 
Beach, Florida. 

2. On September 1, 1971, the Plans 
acquired an unimproved parcel of land 
consisting of three lots from Martin and 
Ruth Dietz (the Dietzes}) who were 
unrelated parties.* The Land is located 
at 2611 North Dixie Highway, West 
Palm Beach, Florida. The Plans paid 
$40,000 for the property. At the time of 
purchase, the Land was encumbered by 
a mortgage in the principal amount of 
$28,400 that was payable to the Dietzes. 
The mortgage was subsequently 
satisfied in full by the Plans. 

3. On March 31, 1973, the Plans 
entered into a 20 year lease agreement 
(the Lease) to rent the Land to the 
Employer. The Lease requires the 
Employer to pay an annual rental of 
$6,000. The Employer is obligated to pay 
all real estate taxes, insurance, 
maintenance or other expenses ~ 
incidental or pertinent to the Land. The 
Lease states that upon its termination, 


whether by lapse of time or otherwise, __ 


all improvements constructed on the 
Land will revert to the Plans. Unless the 
Lease is terminated earlier, the Plans 
may acquire the demised premises, 
including the buildings and 
improvements situated thereon on 
March 21, 1993. Finally, the Lease 
permits the Employer to construct 
improvements on the Land and to 
mortgage said improvements for a sum 
that does not exceed $300,000 provided 
the Employer pays off the mortgage. 

4. Contemporaneously with its leasing 
of the Land, the Employer erected 
thereon the Building, a 20,000 square 
foot medical facility. The Employer 
presently occupies the Building. In 
accordance with the provisions of the 
Lease, the Employer obtained a 
mortgage loan in the principal amount of 
$250,000 from Southern Bank of West 
Palm Beach, an unrelated entity. All 
payments under the loan have been 
timely made by the Employer. As of 
February 1988, there was an outstanding 
principal balance due on the mortgage 
loan of $105,239. 

5. Since the inception of the Lease, 
there have been no defaults or 
deficiencies in lease payments. 
Although the applicant acknowledges 
that the Lease was a prohibited 
transaction under section 406 of the Act, 
the applicant is of the opinion that such 


5 Based upon the combined fair market value of 
the Plans’ assets as of June 30, 1986 ($2,945,150) and 
the asset totals for each Plan ($1,287,421 for the 
Pension Plan and $1,657,729 for the Profit Sharing 
Plan), the value of the Land is allocated 44 percent 
to the Pension Plan and 56 percent to the Profit 
Sharing Plan. 


Lease satisfied the provisions of section 
414(c)(2) of the Act until June 30, 1984.* 
6. In recognizing that the continuation 
of the Lease beyond June 30, 1984 
const:iutes a prohibited transaction, the 
Employer proposes to terminate the 
Lease and permit the Trust to purchase 
the Land and the.Building from the 
Plans. Accordingly, an administrative 
exemption is requested to permit the 
proposed sale. For purposes of the sale 
transaction, the Employer will consider 
the ownership of the Building as having 
passed to the Plans upon the June 30, 
1984 expiration of the statutory 
exemption provided under section 
414(c)(2) of the Act. According to the 
applicant, under Florida law, the 
disposition of leased property when a 
lease becomes unenforceable is 
determined by the intention of the 
parties. The applicant states that such 
intention is governed by section 13 of 
the Lease which provides, in pertinent 
part, that “upon termination of this 
(Lease), whether by lapse of time or 
otherwise, the Lessee will at once 


"peacefully and quietly deliver up to 


Lessors all of the demised premises, 
including the buildings and 
improvements situate’ thereon.” 
Assuming the Lease is rendered 
unenforceable by virtue of the 
expiration of the transitional rules under 
section 414 of the Act, the applicant is of 
the opinion that the Plans, as Lessors 
under the Lease, would become the 
owners of the improvements on the 
property due to the operation of section 
13 of the Lease. 

7. The sales price for the Land and the 
Building will reflect their fair market 
values on the date of the sale. Part of the 
consideration will be the assumption 
and/ or discharge of the principal 
balance of the first mortgage on the 
subject property which principal 
amount, as previously stated, is 
$105,239. The remainder of the 
consideration will be paid in cash. In 
addition, the Plans will not be required 
to pay any real estate fees or 
commissions in connection therewith. 

8. On January 15, 1987, Mr. Nathaniel 
J. Orr (Mr. Orr), M.A.L, an independent 
appraiser affiliated with Anderson and 
Carr, Inc. of West Palm Beach, Florida, 
placed the fair market value of the 
subject property at $485,000. Of the 
appraised amaunt, Mr. Orr allocated 
$180,000 to the Land and $305,000 to the 
Building. By letter dated July 10, 1987, 
Mr. Orr stated that the Land would have 
no special or unique value to the Trust 
by virtue of the fact that the Building is 


* The Department expresses no opinion on 
whether the Lease met the requirements of section 
414(c)(2} of the Act. 
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situated thereon. Thus, based upon the 
aforementioned valuations, the Trust 
will pay the Plans a total consideration 
of $379,761 ($485,000 representing the 
combined fair market value of the Land 
and the Building less $105,239 
representing the outstanding principal 
balance of the first mortgage loan on the 
Building). 

9. As part of the sale transaction, the 
applicant represents that the Employer 
will pay the Plans an additional amount 
sufficient to compensate the Plans for 
the differences between the fair market 
rental value of the Land and the Building 
and the rental actually paid plus interest 
for the period July 1, 1984 and the 
closing of the proposed transaction. 
Such determinations of deficient rent 
and interest will be made by the 
Trustees. In addition, as a result of the 
continued leasing of the Land and the 
Building by the Plans to the Employer 
after June 30, 1984, the applicant 
represents that the Employer will pay 
the Internal Revenue Service (the 
Service) all applicable excise taxes that 
are due within 60 days of the publication 
in the Federal Register of the grant of 
the notice of proposed exemption. 

10. In summary, it is represented that 
the proposed transaction will satisfy the 
statutory criteria for an exemption under 
section 408(a) of the Act because: (a) the 
sale will be a one-time transaction, the 
proceeds of which will be partially paid 
in cash and by the assumption and/or 
discharge of the first mortgage loan on 
the premises; (b) the Land and the 
Building will be sold to the trust for a 
price reflecting their fair market values 
as determined by an independent 
appraiser; (c) the Plans will not be 
required to pay any real estate 
commissions or fees in connection with 
the proposed sale; (d) within 60 days of 
the publication of the grant of the notice 
of proposed exemption in the Federal 
Register, and the Employer will pay the 
Service all applicable excise taxes that 
are due with respect to the subject 
property; and (e) the Plans will be 
compensated in an additional amount 
representing the difference between the 
fair market value of the Land and the 
building and the amount of rental 
actually paid plus interest for the period 
between July 1, 1984 and the date on 
which the transaction is closed as such 
determinations. are made by the 
Trustees. 

For Further Information Contract: Ms. 
Jan D. Broady of the Department, 
telephone (202) 523-8881. (This is not a 
toll-free number.) 
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Elliot Siegel Self-Employed R=tirement 
Plan (the Plan) Located in Massapequa, 
New York 


[Application No. D-7321] 


Proposed Exemption 


The Department is considering 
granting an exemption under the 
authority of section 408(a) of the Act 
and section 4975(c)(2) of the Code and in 
accordance with the procedures set 
forth in ERISA Procedure 75-1 (40 FR 
18471, April 28, 1975). If the exemption is 
granted, the restrictions of sections 
406(a) and 406(b)(1) and (2) of the Act 
and the sanctions resulting from the 
application of section 4975 of the Code, 
by reason of section 4975(c)(1)(A) 
through (E) of the Code, shall not apply 
to the sale of a parcel of unimproved 
real property (the Property) from the 
Plan to Elliot Siegel, D.D.S., a party in 
interest with respect to the Plan, 
provided the Plan receives no less than 
the greater of $190,000 or fair market 
value for the Property at the time of sale. 


Summary of Facts and Representations 


1. The Plan is a defined benefit plan 
having four participants and total assets 
of $213,954 as of December 31, 1987. The 
four participants include Elliot Siegel 
(Siegel) and his spouse. Siegel is the sole 
proprietor of Elliot Siegel, D.D.S. (the 
Employer), a nonincorporated entity, 
and is the trustee of the Plan. 

2. On February 22, 1985, the Plan 
purchased the Property for $150,000, 
with a cash payment of $50,000 and a 
mortgage in the amount of $100,000. The 
Mortgatge lender was Siegel’s mother, 
Lillion Siegel.5 The balance due on the 
mortgage was $75,000 as of December 
31, 1986. The mortgatge is due to 
terminate in 1990 and bears an interest 
rate of 12 percent. Four annual 
payments of $25,000 are due on the 
mortgage with a balloon payment due at 
the time of termination. The Property is 
a parcel of vacant land consisting of 
approximately 13,530 square feet located 
in Massapequa, Nassau County, New 
York. The Property is located 
approximately one-half mile from the 
Employer's place of business. The 
applicant represents that the Property 
has not been used by any party in 
interest with respect to the Plan since 
the time of its acquisition by the Plan. 


5 The applicant recognizes that the mortgage loan 
between Siegel's mother and the Plan may have 
constituted a prohibited transaction under section 
406 of the Act and section 4975 of the Code. 
Accordingly, the applicant will pay the Internal 


3. The applicant obtained an appraisal 
on the Property: from Dominick S. 
Pompeo (Pompeo), a real estate 
appraiser located in New York City. The 
applicant represents that Pompeo is 
independent of the Plan and the 
Employer. Pompeo states that the 
Proeprty is located in an.area which is 
classified as commercial. According to 
Pompeo, the highest and best use of the 
Property would be to improve the 
Property for retail commercial purposes. 
Placing emphasis on the comparable 
sales approach to value, Pompeo placed 
the fair market value of the Property as 
of May 19, 1987, at $14 per square foot, 
giving a total of approximately $190,000. 

4. At the time of purchase, the Plan 
fiduciaries had hoped that the Plan 
would be able to sell the Property at a 
profit. The Plan has determined, 
however, that a further profit can be 
realized on the investment only if the 
Property is improved. Accordingly, the 
Plan proposes to sell the Property to 
Siegel. Siegel will pay no less than the 
greater of $190,000 or the current fair 
market value for the Property at the time 
of sale, based on an updated 
independent appraisal. Siege) will pay 
cash for the Plan's equity in the 
Property, as determined at the time of 
sale, and will assume the outstanding 
mortgage on the Property. The Plan will 
pay no commissions or other expenses 
in regard to the sale. The transaction 
will enable the Plan to diversify its 
investments as well as to enhance the 
liquidity of the assets of the Plan. 

5. In summary, the applicant 
represents that the proposed transaction 
will satisfy the statutory criteria of 
section 408(a) of the Act because: (1) 
The sale-of the Property will be entirely 
for cash and the Plan will pay no 
commissions or other expenses in regard 
to the sale; (2) Siegel will pay no less 
than fair market value for the property 
at the time of sale; (3) the current fair 
market value of the Property will be 
determined by an appraiser who is 
independent of the Plan and of the 
Employer; and (4) the sale will enable 
the Plan to diversify its investments and 
to enhance the liquidity of its assets. 

For Further Information Contact: Paul 
Kelty of the Department, teJephone (202) 
523-8883. (This is not a toll-free 
number.) 


Revenue Service all excise taxes that are applicable 
under section 4975(a) of the'Code‘within 90 days of 
the publication in the Federal Register of the grant 
of this prepesed exemption. seh 
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Retirement Plan for Non-Bargaining Unit 
Employees of the Altoona Hospital (the 
Non-Bargaining Unit Plan) and the 
Retirement Plan for Bargaining Unit 
Employees of the Altoona Hospital (the 
Bargaining Unit Plan; Together, the 
Plans) Located in Altoona, Pennsylvania 


[Application Nos. D-7379 and D~7380} 


Proposed Exemption 


The Department is considering 
granting an exemption under the 
authority of section 408(a) of the Act 
and section 4975(c)(2) of the Code and in 
accordance with the procedures set 
forth in ERISA Procedure 75-1 (40 FR 
18471, April 28, 1975). If the exemption is 
granted the restrictions of section 406(a), 
406(b)(1) and (b)(2) of the Act and the 
sanctions resulting from the application 
of section 4975 of the Code, by reason of 
section 4975(c)(1)(A) through (E) of the 
Code shall not apply to the proposed 
exchange of certain publicly-traded 
securities (the Securities) between the 
Plans and the Funded Depreciation Fund 
(the Fund) for the Altoona Hospital (the 
Employer), the sponsor of the Plans. 


Summary of Facts and Representations 


1. The Plans are defined benefit plans 
that are qualified plans under section 
401(a) of the Code. As of June 30, 1987, 
the Non-Bargaining Unit Plan had 
approximately 1177 participants and 
total assets of approximately 
$11,955,368.06, and the Bargaining Unit 
Plan had approximately 647 participants 
and total assets of $4,858,039.05. The 
trustee of the Plans is Mid-State Bank 
and Trust Company (the Trustee), a 
Pennsylvania banking corporation 
located in Altoona, Pennsylvania. The 
Trustee currently has exclusive 
authority and discretion to manage, 
control and invest the assets of the 
Plans. 

2. The Fund is a depreciation fund 
established by the Employer which it 
uses to purchase new and replacement 
capital equipment and to accumulate 
assets to pay bond principal. The Fund 
consists of the Employer's money which 
is segregated into a reserve fund for 
bookkeeping purposes. The Fund had 
total assets of $16,402,140.85, as of June 
30, 1987. The investment of the Fund's 
assets is currently handled by Mitchell 
Hutchins Asset Management, Inc. 
(Mitchell Hutchins), a subsidiary of 
Paine Webber Group, Inc. Mitchell 
Hutchins is a registered investment 
adviser under the Investment Advisers 
Act of 1940, located in New York, New 
York. P 
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3, In 1986, the Employer engaged the 
services of Mercer-Meidinger Asset 
Planning of Pittsburgh, Pennsylvania 
(the Consultant), an unrelated party, to 
evaluate the performance of the 
investment managers for the Plans and 
the Fund. On October 16, 1986, the 
Consultant provided the Employer with 
a report which recommended that the 
Plans should hire an investment 
manager with a more aggressive 
investment strategy. The Consultant 
advised the Employer that the 
investment philosophy and performance 
of Mitchell Hutchins, based on its record 
as the investment manager for the Fund, 
made it better suited to manage and 
control the investment of the assets of 
the Plans. The Consultant's conclusion 
was based on the investment objectives 
and funding policy of the Plans 
established by the Employer. 

On July 6, 1987, the Board of Trustees 
of the Employer adopted a resolution to 
appoint Mitchell Hutchins as the 
investment manager for the Plans. The 
Employer proposes to continue the 
services of the Trustee as a custodian of 
the assets of the Plans. 

4. In a statement dated September 1, 
1987, Mitchell Hutchins represents that 
it has reviewed the current investment 
portfolio of the Plans, in anticipation of 
accepting its new role as the investment 
manager for the Plans. Mitchell Hutchins 
has determined, based on its review, 
that certain adjustments are necessary 
in the portfolio of publicly-traded 
securities held by the Plans (the Plans’ 
Securities). Mitchell Hutchins states that 
. the portfolio of publicly-traded 
securities held by the Fund (the Fund's 
Securities), in the aggregate, is superior 
from the Plans’ investment perspective 
to the Plans’ Securities. Mitchell 
Hutchins believes that the acquisition 
by the Plans of the Fund's Securities 
would implement the investment 
strategy that is appropriate for the Plans 
and would be consistent with the 
funding policy of the Plans established 
by the Employer. 

Mitchell Hutchins states that the 
repositioning of the Plans’ portfolios 
could be accomplished through 
purchases and sales on the open market. 
‘However, the volume of transactions 
required to reposition the portfolios of 
the Plans would result in substantial 
direct costs (brokerage commissions) as 
well as indirect costs (market spread) 
that would reduce the overall value of 
the Plans’ assets. Thus, Mitchell 
Hutchins states that these costs can be 
avoided if the Plans are permitted to 
exchange the Plans’ Securities for the 
Fund's Securities. 

5. The Employer proposes that the 
Plans exchange the Plans’ Securities for 


the Fund's Securities, in accordance 
with the recommendation of Mitchell 
Hutchins.® It is anticipated that the 
exchange of the Securities will occur on 
a single, specific day selected by 
Mitchell Hutchins. The Plans would pay 
no brokerage commissions, special fees 
or other expenses with respect to the 
proposed transaction. The Non- 
Bargaining Unit Plan and the Bargaining 
Unit Plan would each receive a 
proportionate share of the Fund's 
Securities in exchange for the Plans’ 
Securities and cash currently held by 
the Plan. The Employer ensures that the 
transaction would be restricted to only 
those securities held by the Plans and 
the Fund that are publicly traded. 

The proposed transaction will involve 
approximately 80% of the Plans’ current 
portfolios. The application represents 
that although the proposed transaction 
would involve a high percentage of the 
Plans’ assets, the Fund's Securities to be 
acquired by the Plans would represent a 
diversified portfolio of securities. The 
applicant represents further that no one 
Security to be acquired by the Plans in 
the exchange will represent more than 
25% of the total assets of either Plan. 

The Employer states that Mitchell 
Hutchins will cease to be the investment 
manager for the Fund prior to the 
proposed exchange and will have no 
other relationships to the Employer. 
Mitchell Hutchins represents that in 
acting as a fiduciary of the Plans it has a 
responsibility to act solely in the 
interests of the Plans and their 
participants and beneficiaries. The 
Employer will approve the proposed 
exchange of the Fund's Securities on 
behalf of the Fund. However, the 
Employer states that if Mitchell 
Hutchins determines that any of the 
Fund's Securities are no longer superior 
to the Plans’ Securities, the Fund's 
Securities that are considered 
inappropriate investments for the Plans 
will be excluded from the transaction. 

6. Mellon Bank (Central), N.A. of 
Pittsburgh, Pennsylvania (the Bank), has 
been retained to act as an independent 
fiduciary on behalf of the Plans to 
ensure that the interests of the Plan are 
protected in the proposed transaction. 
The Bank acknowledges its duties, 
responsibilities and liabilities under the 
Act in acting as a fiduciary of the Plans. 
The Bank represents that it is not 
related to the Employer, the Trustee, or 
Mitchell Hutchins. 

7. The Bank states that it will 

determine the safeguards that must be 
present to ensure that the Plans receive 


6 The Department expresses no opinion as to 
whether the proposed exchange of the Securities 
would violate section 404(a) of the Act. Section 
404(a)(1) of the Act requires, among other things, 
that a fiduciary of a plan act prudently, solely in the 
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fair value for the Plans’ Securities in the 
proposed transaction. The Bank will 
also ensure tht the Plans obtain valid 
legal title to the Fund's Securities. 

The Bank represents that it has 
reviewed the Plans’ Securities and the 
Fund's Securities and has determined 
that the closing market price on the date 
of transfer for issues listed on a national 
exchange and the mean between the bid 
and asked prices at the market close on 
the date of transfer for over-the-counter 
issues are the appropriate 
measurements of fair market value for 
the Securities. The Bank states that it 
will confirm this determination on the 
date of the transfer. Thus, the Bnak will 
determine, based upon these 
measurements of fair market value, the 
value of the Fund's Securities that the 
Plans can acquire on the date of 
transfer. The applicant states that 
Michell Hutchins will advise the Bank of 
the issues of the Fund's Securities that 
the Plans desire to acquire and the 
issues of the Plans’ Securities that the 
Plans are willing to exchange for the 
Fund's Securities. The Employer will 
approve the exchange of the Fund's 
Securities and the acqusition of the 
Plan's Securities on behalf of the Fund. 
Finally, the Bank will verify that each of 
the Plans receives issues of the Fund's 
Securities which are equal in value to 
the particular Plans’ Securities involved 
in the exchange, as determined in 
accordance with the proposed market 
price guidelines. 

8. The Bank represents that it has 
reviewed the recommendations of 
Mitchell Hutchins with respect to the 
proposed adjustments to the Plans’ 
portfolios as well as the 
recommendations of the Consultant. The 
Bank has also reviewed the mechanism 
of ordering the Securities in connection 
with the proposed exchange, as 
developed by Mitchell Hutchins and the 
Employer. 

The Bank states that the proposed 
transaction is in the best interest of the 
Plans and their participants and 
beneficiaries. The Bank believes that the 
transaction represents a prudent 
strategy for diversifying the investments 
of the Plans and that the proposed 
exchange is an efficient mechanism for 
accomplishing that result. The Bank 
concludes that the proposed transaction 
would carry out the investment 
objectives and funding policies of the 
Plans, as established by the Employer, 
in a manner that is protective of the 
interésts of the Plans’ participants and 


interest of the plan's participants and beneficiaries 
and for the exclusive purpose of providing benefits 
to participants and beneficiaries when making 
investment decisions on behalf of a plan. 
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beneficiaries, and will be achieved at a 
substantial savings for the Plans. 

9. In summary, the applicant 
represents that the proposed transaction 
will satisfy the statutory criteria of 
section 408({a) of the Act because: (a) 
The Plans will receive publicly-traded 
securities with a fair market value 
which is equal to the Plans’ Securities 
being exchanged on the date of the 
transaction, as evidenced by published 
market quotations, (b) no brokerage 
commissions or additional fees or 
expenses will be incurred by the Plan in 
connection with the transaction, (c) the 
Bank, as an independent fiduciary on 
behalf of the Plans, has determinded 
that the proposed exchange of the 
Securities is in the best interests of the 
Plans and their participants and 
beneficiaries; and (d) the Bank will 
monitor the proposed transaction to 
ensure that each of the Plans received 
fair market value for the Plans’ 
Securities and wiil take whatever 
actions are necessary to safeguard the 
interests of the Plans. 

For Further Information Contact: Mr. 
E.F. Williams of the Department, 
telephone (202) 523-8883. (This is not a 
toll-free number.) 


Linda Wells, Inc., Pension Plan and 
Trust, and Linda Wells, Inc. Profit 
Sharing Plan and Trust (the Plans) 
Located in New York, New York 


{Application Nos. D-7400 and D-7412] 


Proposed Exemption 


The Department is considering 
granting an exemption under the 
authority of section 4975(c)(2) of the 
Code and in accordance with the 
procedures set forth in ERISA Procedure 
75-1 (40°FR 18471, April 28, 1975). If the 
exemption is granted the sanctions 
resulting from the application of section 
4975 of the Code, by reason of section 
4975(c)(1) (A) through (E) of the Code 
shall not apply to the proposed cash sale 
by the Plans of certain improved real 
property {the Property) to Linda Wells 
(Ms. Wells), a disqualified person with 
respect to the Plans; provided that the 
terms of such sale are at least as 
favorable to the Plans as the Plans could 
obtain in an arm's-length transaction 
with an unrelated party. 


Summary of Facts and Representations 


1. The Plans are defined contribution 
pension plans sponsored by Linda 
Wells, Inc. (the Employer), a New York 
closely-held corporation engaged in the 
business of direct mail advertising in 
New York, New York. The Employer's 
president, sole shareholder and sole 
employee is Ms. Wells, who is also the 


Plans’ sole participant. The Plans’ 
trustees (the Trustees) are Ms. Wells, 
David K. Gordon of New York, New 
York and Phyllis Furst of Flushing, New 
York. The.assets of the Plans are 
commingled for investment purposes. 

2. Among the Plans’ assets is the 
Property, a two-story residence located 
at 50 Limerston Street SW 10 in the 
Borough of Kensington and Chelsea in 
London, England. The Property had a 
fair market value of L165,000 (U.K.) as of 
June 8, 1987, according to an appraisal of 
the Property by Melville Sharp 
Associates {MSA), a professional real 
estate appraisal firm in London. The 
Trustees purchased the Property from 
unrelated parties in January of 1981 and 
commenced leasing it to unrelated 
tenants. The Trustees represent that the 
Property’s indicia of ownership consists 
of the deed to the Property, which is in 
their possession and held by them in 
New York. Ms. Wells moved to London 
in 1986 and commenced occupying the 
Property and leasing it in her individual 
capacity from the Plans under a net 
lease (the Lease) commencing July 1, 
1986. Since the Property constitutes 
more than 50 percent of the Plans’ 
assets, Mr. Wells proposes to purchase 
the Property from the Plans in order to 
achieve greater diversity of the Plans’ 
assets and is requesting an exemption to 
permit such purchase transaction under 
the terms and conditions described 
herein. 

3. Under the Lease, Ms. Wells 
commenced and has continued to pay 
the Plans rent in the amount of L1525 
(U.K.) per month, or L381 (U.K.) per 
week. The previous tenant in the 
Property had paid rent of L367 per week. 
Ms. Wells pays all utilities, all costs for 
maintenance and repair on the Property 
and all real estate taxes applicable to 
the Property. In an opinion letter dated 
Janaury 15, 1988, MSA represents that 
the rentals paid by Ms. Wells under the 
Lease represent the Property's fair 
market rental value. ; 

4. Ms. Wells proposes to pay the Plans 
cash for the Property in the amount of 
its full fair market value as of the sale 
date, but in no event less than L165,000 
(U.K.). MSA’s appraisal of the Property 
of June 8, 1987, will be updated as of the 
salé date and if the Property's appraised 
value has increased since MSA's 
appraisal, Ms. Wells will pay the higher 
amount. The Plans will not bear any 
costs or expenses related to the sale 


? Since Linda Wells is the sole shareholder of the 
Plans’ sponsor and the only participant in the Plans, 
there is no jurisdiction under title lofthe Act 
pursuant to 29 GFR 2510.3-3(b). However, there is 
jurisdiction under title II of the Act pursuant to 
section 4975 of the Code. 
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transaction. In recognition that the 
Plans’ lease of the Property to Ms. Wells 
under the Lease constitutes a prohibited 
transaction under the Code for which 
the Department is not proposing 
exemptive relief herein, Ms. Wells 
represents that she will pay any excise 
taxes which are applicable under 
section 4975{a) of the Code by reason of 
such Lease within 60 days of the 
publication in the Federal Register of a 
notice granting the exemption proposed 
herein. 

5. In summary, the applicant 
represents that the proposed transaction 
satisfies the requirements of section 
4975(c)(2} of the Code for the following 
reasons: (1) The Plans will receive cash 
for the Property in the amount of its fair 
market value as of the sale date; (2) The 
Plans will incur no costs or expenses 
related to the sale; (3) The Plans will 
divest of an asset which constitutes a 
high percentage of the Plans’ assets, 
thereby increasing asset liquidity; and 
(4) The proposed transaction will 
terminate the ongoing Lease transaction. 

Notice to Interested Persons: Because 
Linda Wells is the sole shareholder of 
the Plans’ sponsor and the only 
participant in the Plans, it has been 
determined that there is no need to 
distribute the notice of pendency to 
interested persons. Comments and 
requests for a hearing must be received 
by the Department within 30 days of the 
date of publication of this notice of 
proposed exemption. 

For Further Information Contact: Mr. 
Ronald Willett of the Department, 
telephone (202) 523-8881. (This is not a 
toll-free number.) 


Metro Electrical Joint Apprenticeship 
and Training Trust (the Plan) Located in 
Portland, OR 


[Application No. D-7528} 
Proposed Exemption 


The Department is considering 
granting an exemption under the 
authority of section 408{a) of the Act 
and in accordance with the procedures 
set forth in ERISA Procedure 75-1 (40 FR 
18471, April 28, 1975). If the exemption is 
granted, the restrictions of section 
406(a), 406 (b)(1) and (b)(2) of the Act 
shall not apply to the proposed sale by 
the Plan of a tract of unimproved land 
(the Lot), for the total cash consideration 
of $45,500, to Electric Workers Local 48 
Building Association, Inc. (the 
Corporation), a party in interest with 
respect to the Plan, provided the amount 
paid for the Lot is not less than fair 
market value at the time the transaction 
is consummated. 
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Summary of Facts and Representations 


1. The Plan is a Taft-Hartley welfare 
plan that was established on December 
17, 1963 by the Oregon-Columbia 
: Chapter of the National Electrical 
Contractors Association and by Local 
Union No. 48 of the International 
Brotherhood of Electrical Workers (the 
Union). The Plan was organized to 
provide training, instructional and 
educational services to individuals who 
wish to serve apprenticeships and, is so 
doing, learn the skills necessary to work 
in the electrical industry. The Plan also 
provides training, instruction and 
educational services to_journeymen 
electricians who wish to upgrade their 
skills and/or want to acquire special 
skills or training within the electrical 
industry. As of February 29, 1988, the 
Plan had total assets of $705,760. As of 
March 10, 1988, the Plan had 
approximately 2,000 participants. The 
Plan has four trustees who are 
designated by employer associations 
and four trustees who are appointed by 
the Union (the Trustees). The Trustees 
make investment decisions for the Plan. 
The geographic jurisdiction of the Plan 
covers several counties in the States of 
Washington and Oregon. 

2. In 1977, the Plan purchased a parcel 
of improved real property (the Real 
Property) located in the City of Portland, 
Multomah County, Oregon, the street 
address of which is 5600 N.E. 42nd 
‘Avenue, Portland, Oregon. The Real 
Property consists of approximately three 
acres of land and a building situated 
thereon in which classes for the Plan’s 
participants are conducted, The Plan 
acquired the Real Property for $225,000 
from Safeway Stores, Inc., an unrelated 
party. At present, the Real Property is 
not subject to a mortgage or to any other 
encumbrance. Since its acquisition by 
the Plan, the Real Property has been 
non-income producing. 

3. The Trustees believe that the Real 
Property more than accommodates the 
needs of the Plan in carrying out its 
apprentice/journeyman training and 
retraining program. Accordingly, the 
Trustees request an administrative 
exemption from the Department in order 
to sell a portion of the Real Property, 
consisting of 11,050 square feet of 
unimproved land, to the Corporation. 
The Corporation is a non-profit entity 
organized for the purpose of acquiring, 
holding and transferring realty on behalf 
of the Union. The Corporation owns no 
other property that is in proximity to the 
Real Property. 

4. The Plan will sell the Lot to the 
Corporation for $45,500. This amount 
reflects the fair market value of the Lot 
as determined on February 22, 1988 by 


Mr..W.A. Bert Birdwell (Mr. Birdwell), 
LF.A.C., an independent appraiser 
affiliated with Birdwell and Associates 
of Portland, Oregon. The amount of 
consideration for the Lot will be paid by 
the Corporation in cash. If at the time of 
the sale, the fair market value of the Lot 
is greater than $45,500, the sales price 
will be increased, correspondingly. 
Moreover, the Plan will not be required . 
to pay any real estate fees or 
commissions in connection with the 
proposed sale. 

5. Subject to its sale of the Lot to the 
Corporation, the Plan will retain an 
easement (the Easement) of twenty feet 
in width. The purpose of the Easement is 
to provide additional access to the Real 
Property for the participants and 
beneficiaries of the Plan. The Easement 
will run along the easterly border of the 
Lot and it will be created by means of a 
reservation in the warranty deed to the 
Corporation. Such warranty deed will be 
duly recorded by the Corporation. 

The Plan will not compensate either 
the Corporation or the Union for its use 
of the Easement. 

6. In addition to valuing the Lot, Mr. 
Birdwell states that he does not believe 
the proposed sale of the Lot by the Plan 
to the Corporation will diminish the 
value of the Real Property that is 
retained by the Plan. Mr. Birdwell notes 
that the building, owned by the Plan and 
situated on the Real Property, faces a 
westerly direction. He explains that any 
use of the Lot will not affect the use of 
the Real Property unless such use is an 
incompatible one. Because Mr. Birdwell 
says he is aware of the fact that the Lot 
will be improved by the Corporation 
with an office building, he believes this 
development will be in harmony with 
the current use of the Real Property, 
thereby enhancing its value. Mr. 
Birdwell bases his conclusion on the 
understanding that the Easement across 
the east end of the Lot will be granted in 
favor of the Plan for access to the east 
side of the Plan-owned building that is 
located on the Real Property. 

Mr. Birdwell also believes that the 
Real Property that is retained by the 
Plan will not be rendered less attractive 
to a potential purchaser as long as it is 
specifically agreed to by the parties that 
the Lot will be developed with an 
improvement that is compatible with the 
present use of the Real Property. If this 
is done, Mr. Birdwell is of the opinion 
that the potential for sale of or for the 
future development of the Real Property 
will be increased. The Lot will be 
developed in accordance with the 
assumptions made by Mr. Birdwell in 
his appraisal and will, thus, be in 


- 18935 


harmony with the current use of the 
Real Property. — . 

7. As stated briefly above, after 
acquiring title to the Lot, the 
Corporation contemplates constructing 
thereon an office building for use by the 
Union. The applicants represent that the 
Union is desirous of relocating its 
business premises as it is currently 
leasing office space on a month-to- 
month basis in an arrangement that is 
unsatisfactory to both the Union and its 
landlord. It is not anticipated that the 
Union will ever use any of the remaining 
Real Property adjoining the Lot for 
parking purposes. Rather, the applicants 
represent that the Lot is large enough to 
accommodate an office building and 
fourteen parking spaces for the officers 
and employees of the Union. The 
applicants also state that there is 
sufficient off-street parking next to the 
site of the proposed office building. 

8. In summary, it is represented that 
the proposed transaction will satisfy the 
statutory criteria for an exemption under 
section 408(a) of the Act because: (a) 
The sale of the Lot, subject to the Plan's 
retention of the Easement, will be a one- 
time transaction for cash; (b) the Plan 
will not be required to pay any real 
estate fees or commissions in 
connection therewith; (c) the fair market 
value of the Lot has been determined by 
an independent appraiser; and (d) the 
sale will increase the Plan's liquidity 
position through the receipt of the sales 
proceeds. 

For Further Information Contact: Ms. 
Jan D. Broady of the Department, 
telephone (202) 523-8881. (This is not a 
toll-free number.) 


General Information 


The attention of interested persons is 
directed to the following: 

(1) The fact that a transaction is the 
subject of an exemption under section 
408(a) of the Act and/or section 
4975(c)(2) of the Code does not relieve a 
fiduciary or other party in interest or 
disqualified person from certain other 
provisions of the Act and/or the Code, 
including any prohibited transaction 
provisions to which the exemption does 
not apply and the general fiduciary 
responsibility provisions of section 404 
of the Act, which among other things 
require a fiduciary to discharge his 
duties respecting the plan solely in the 
interest of the participants and 
beneficiaries of the plan and in a 
prudent fashion in accordance with 
section 404{a)(1)(B) of the Act; nor does 
it affect the requirement of section 
401(a) of the Code that the plan must 
operate for the exclusive benefit of the 
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employees of the employer maintaining 
the plan and their beneficiaries; 

(2) Before an exemption may be 
granted under section 408(a) of the Act 
and/or section 4975{c)(2) of the Code, 
the Department must find that the 
exemption is administratively feasible, 
in the interests of the plan and of its 
participants and beneficiaries and 
protective of the rights of participants 
and beneficiaries of the plan; and 

(3) The proposed exemptions, if 
granted, will be supplemental to, and 
not in derogation of, any other 
provisions of the Act and/or the Code, 
including statutory or administrative 
exemptions and transitional rules. 
Furthermore, the fact that a transaction 
is subject to an administrative or 
statutory exemption is not dispositive of 
whether the transaction is in fact a 
prohibited transaction. 

(4) The proposed exemptions, if 
granted, will be subject to the express 
condition that the material facts and 
representations contained in each 
application are true and complete, and 
that each application accurately 
described all material terms of the 
transaction which is the subject of the 
exemption. 

Signed at Washington, DC, this 19th day of 
May, 1988. 

Robert J. Doyle, 

Acting Associate Director, Regulations and 
Interpretations, Pension and Welfare Benefits 
Administration, U.S. Department of Labor. 
[FR Doc. 88-11665 Filed 5-24-88; 8:45 am] 
BILLING CODE 4510-29-M 


[Prohibited Transaction Exemption 88-45; 
Exemption Application No. D-6716 et al.] 


Grant of Individual Exemptions; 
Transco Energy Co. Thrift Pian, et al. 


AGENCY: Pension and Welfare Benefits 
Administration, Labor. 


ACTION: Grant of individual exemptions. 


SUMMARY: This document contains 
exemptions issued by the Department of 
Labor (the Department) from certain of 
the prohibited transaction restrictions of 
the Employee Retirement Income 
Security Act of 1974 (the Act) and/or the 
Internal Revenue Code of 1954 (the 
Code). 

Notice were published in the Federal 
Register of the pendency before the 
Department of proposals to grant such 
exemptions. The notices set forth a 
summary of facts and representations 
contained in each application for 
exemption and referred interested 
persons to the respective applications 
for a complete statement of the facts 
and representations. The applications 


have been available for public 
inspection at the Department in 
Washington, DC. The notices also 
invited interested persons to submit 
comments on the requested exemptions 
to the Department. In addition the 
notices stated that any interested person 
might submit a written request that a 
public hearing be held (where 
appropriate). The applicants have 
represented that they have complied 
with the requirements of the notification 
to interested persons. No public 
comments and no requests for a hearing, 
unless otherwise stated, were received 
by the Department. 

The notices of pendency were issued 
and the exemptions are being granted 
solely by the Department because, 
effective December 31, 1978, section 102 
of Reorganization Plan No. 4 of 1978 (43 
FR 47713, October 17, 1978) transferred 
the authority of the Secretary of the 
Treasury to issue exemptions of the type 
proposed to the Secretary of Labor. 


Statutory Findings 


In accordance with section 408(a) of 
the Act and/or section 4975(c)(2)} of the 
Code and the procedures set forth in 
ERISA Procedure 75-1 (40 FR 18471, 
April 28, 1975), and based upon the 
entire record, the Department makes the 
following findings: 

(a) The exemptions are 
administratively feasible; 

(b) They are in the interests of the 
plans and their participants and 
beneficiaries; and 

(c) They are protective of the rights of 
the participants and beneficiaries of the 
plans. 


Transco Energy Company Thrift Plan 
(the Thrift Plan) and Employee Stock 
Ownership Plan (collectively, the Plans) 
Located in Houston, Texas 


[Prohibited Transaction Exemption 88-45; 
Exemption Application No. D-6716] 


Exemption 


The restrictions of Section 406{a) and 
407(a) of the Act, shall not apply to: (1) 
The acquisition and holding by the Plans 
of certain depositary units (the Units) 
representing limited partnership 
interests in Transco Exploration 
Partners, Ltd., a party in interest with 
respect to the Plans, distributed as 
dividends to the Plans as shareholders 
of shares of common stock of Transco 
Energy Company (the Employer); and (2) 
the future purchase and holding of 
additional Units acquired on the open 
market at the fair market value as listed 
on the New York Stock Exchange on the 
date of acquisition by the individual 
accounts of participants in the Thrift 
Plan with cash distributions received 
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with respect to the Units, the sale 
proceeds of other existing investment 
options, the participants’ future 
contributions, and those of the 
Employer; provided that the value of all 
of the Units held in a participants’s 
individual account after the purchase of 
the Units on the open market does not 
exceed ten percent (10%) of the value of 
the total assets of such participant's 
individual account in the Thrift Plan. 

For a more complete statement of the 
facts and representations supporting the 
Department's decision to grant this 
exemption refer to the notice of 
proposed exemption published on 
March 18, 1988, at 53 FR 9003. 


FOR FURTHER INFORMATION CONTACT: 
Angelena C. Le Blanc of the Department, 
telephone (202) 523-8883. (This is not a 
toll-free number.) 


Knox Nelson Oil, Co., Inc., Money 
Purchase Plan (the M/P Plan); Knox 
Nelson Oil Co., Inc., Profit Sharing Plan 
(the P/S Plan; collectively, the Plans) 
Located in Pine Bluff, Arkansas 


[Prohibited Transaction Exemption 88-46; 
Exemption Application Nos. D-7306 and D- 


7307] 
Exemption 


The restrictions of section 406(a) and 
406(b)(1) and {b){2) of the Act and the 
sanctions resulting from the application 
of section 4975 of the Code, by reason of 
section 4975(c)}(1)(A) through (E) of the 
Code, shall not apply to the series of 
loans (the Loans) by each of the Plans to 
Knox Nelson Oil, Co., Inc.; provided that 
the terms and conditions of the Loans 
are not less favorable to the Plans than 
those obtainable in similar arm's length 
transactions with unrelated third 
parties; and provided further that the 
total amount of the Loans outstanding 
from either of the Plans at the time any 
of the Loans are entered and throughout 
the duration of the Loans does not 
exceed twenty-five percent (25%) of the 
fair market value of the assets of the M/ 
P Plan or the P/S Plan from which such 
loans are made. 


Written Comments 


The applicants informed the 
Department: (a) That certain interested 
persons had been notified that the time 
period for comments or requests for 
public hearing was two days shorter 
than that required by the Department; 
and (b) that the applicants were unable 
to notify Kirk Stone, the independent 
fiduciary, and the National Bank of 
Commerce of Pine Bluff, the trustee with 
respect to the Plans, withir the time 
period set forth in the proposed 
exemption. Pursuant to discussions with 
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the Department, the applicants notified 
interested persons that the period for 
written comments and requests for 
public hearing would be extended until 
May 6, 1988. Specifically, the applicants 
have represented that interested persons 
were notified on or before April 6, 1988, 
by posting at the worksite for the benefit 
of employees, by hand delivery to the 
independent fiduciary and trustee, and 
by mailing to one remaining interested 
party who is a terminated employee 
participant. 

Fora more complete statement of the 
facts and representations supporting the 
Department's decision to grant this 
exemption refer to the notice of 
proposed exemption published on 
March 18, 1988, at 53 FR 9010. 


FOR FURTHER INFORMATION CONTACT: 
Angelena C. Le Blanc of the Department, 
telephone (202) 523-8883. (This is not a 
toll-free number.) 


General Information 


The attention of interested persons is 
directed to the following: 

(1) The fact that a transaction is the 
subject of an exemption under section 
408(a) of the Act and/or section 
4975(c)(2) of the Code does not relieve a 
fiduciary or other party in interest or 
disqualified person from certain other 
provisions of the Act and/or the Code, 
including any prohibited transaction 
provisions to which the exemption does 
not apply and the general fiduciary 
responsibility provisions of section 404 
of the Act, which among other things 
require a fiduciary to discharge his 
duties respecting the plan solely in the 
interest of the participants and 
beneficiaries of the plan and in a 
prudent fashion in accordance with 
section 404(a)(1}(B) of the Act; nor does 
it affect the requirement of section 
401(a) of the Code that the plan must 
operate for the exclusive benefit of the 
employees of the employer maintaining 
the plan and their beneficiaries; 

(2) These exemptions are 
supplemental to and not in derogation 
of, any other provisions of the Act and/ 
or the Code, including statutory or 
administrative exemptions and 
transitional rules. Furthermore, the fact 
that a transaction is subject to an 
administrative or statutory exemption is 
not dispositive of whether the 
transaction is in fact a prohibited 
transaction. 

(3) The availability of these 
exemptions is subject to the express 
condition that the material facts and 
representations contained in each 
application accurately describes all 
material terms of the transaction which 
is the subject of the exemption. 


Signed at Washington, DC, this 19th day of 
May, 1988. 
Robert J. Doyle, 
Acting Associate Director for Regulations and 
Interpretations, Pension and Welfare Benefits 
Administration, U.S. Department of Labor. 


[FR Doc. 88-11666 Filed 5-24-88; 8:45 am] 
BILLING CODE 4510-29-M 


LIBRARY OF CONGRESS 


Copyright Office 
[Docket RM 88-3] 


Request for Information; Notice of 
Hearing, New Technology and 
Audiovisual Works 


AGENCY: Library of Congress, Copyright 
Office. 

ACTION: Request for information; notice 
of hearing, new technology and 
audiovisual works. 


SUMMARY: The Copyright Office of the 


Library of Congress issues this request 
for information to advise the public that 
it is inquiring and intends to hold a 
public hearing on issues concerning how 
new technologies such as colorization, 
time compression, and panning-and- 
scanning affect the creation and uses of 
audiovisual works, including motion 
pictures and television programming. 
This notice invites participation in a 
public hearing intended to elicit 
comments, views, and information that 
will assist the Office in understanding 
the extent of the present use of these 
new technologies in conjunction with 
audiovisual works, the problems, if any, 
that this technology may create for both 
the integrity of our national film heritage 
and the creative freedom of filmmakers, 
as well as the extent such technologies 
are expected to be used in the future 
and their impact on consumers, artists, 
producers, distributors, and other 
affected individuals and industries. 
Written comments are also solicited. 
The Office particularly invites 
comment from or participation by 
representatives of organizations of 
individuals involved in creating 
audiovisual works; with distributors, 
broadcasters and other commercial 
interests that exploit such works or own 
copyright interests in them; with 
consumers, institutional film collectors, 
archivists, academics, libraries, and 
government agencies. 
DATE: The hearing will be held on 
September 8, 1988 in Washington, DC. 
Anyone desiring to testify should 
contact the Office of the Register of 
Copyrights at (202) 287-8350 by August 
24; 1988. Ten copies of written 
statements should be submitted to the 
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Copyright Office by 4:00 p.m. on August 
17, 1988, if possible, and in any case no 
later than August 24, 1988. Written 
comments are also invited from persons 
who do not wish to testify, and should 
be submitted by September 22, 1988. 


ADDRESSES: The hearing will be held on 
September 8, 1988 in the Mumford Room 
of the James Madison Memorial Building 
(LM-649), Sixth Floor, Library of 
Congress, First and Independence 
Avenue., SE., Washington, DC, 
beginning at 9:30 a.m. 

Ten copies of written statements, 
supplementary statements, or comments 
should be submitted as follows: 

If sent by mail: Library of Congress, 
Department 100, Washington, DC 20540. 

If delivered by hand: Office of the 
Register of Copyrights, Copyright Office, 
James Madison Memorial Building, 
Room 403, First and Independence 
Avenue, SE., Washington, DC 20559. 

All requests to testify should clearly 
identify the individual or group desiring 
to testify. 

FOR FURTHER INFORMATION CONTACT: 
William Patry or Eric Schwartz, Policy - 
Planning Advisors to the Register of 
Copyrights, Copyright Office, Library of 
Congress, Washington, DC 20559. 
Telephone: (202) 287-8350. 


SUPPLEMENTARY INFORMATION: At the 
request of the Subcommittee on Courts, 
Civil Liberties and the Administration of 
Justice of the House Committee on the 
Judiciary, the Copyright Office is 
conducting an inquiry and preparing a 
report on the effect new technologies 
such as colorization, time compression, 
and panning-and-scanning have on the 
creation and exploitation of audiovisual 
works, including motion pictures and 
television programming. 

On June 22, 1987 the Copyright Office 
issued a Notice of Registration Decision 
regarding claims to copyright in certain 
computer-colorized versions of black 
and white motion pictures. 52 FR 23443- 
23446. The Notice informed the public 
that, after having received and reviewed 
46 comments about the nature of 
claimed authorship in and the process of 
creating computer-colorized versions of 
black and white motion pictures, the 
Office had concluded that some 
computer-colorized films may contain 
sufficient authorship to justify 
registration. The standard to be applied 
in determining whether the color added 
to a black and white motion picture 
satisfies the originality standard for 
protection is that which already applies 
to all other derivative works: i.e., 
modifications “which, as a whole, 
represent an original work of 
authorship.” 17 U.S.C. 101 (definition of 
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“derivative work’). The notice then 
enumerated five criteria the Office 
would apply in determining whether the 
coloring of a particular black and white 
film is a modification that satisfies this 
statutory standard. The Notice of 
Registration Decision noted that 
registration determinations cannot be 
made on aesthetic grounds and, 
accordingly, that aesthetic or moral 
arguments about the propriety of 
coloring black and white films did not 
form any part of the inquiry. 

On June 24, 1987, the Office published 
a separate notice of proposed 
rulemaking regarding the deposit 
requirements for colorized versions of 
black and white motion pictures. 119 FR 
23691-23692. 

. This notice does not seek additional 
comments regarding the registrability of 
computer-colorized versions of black- 
and-white audiovisual works. Instead, it 
seeks information concerning the nature, 
extent, and effect of these new 
technologies on creators, distributors, 
and the public. 

Specifically, the Office seeks 
comments in the following areas: 


1. Nature and Impact of the Technology 


The Office would appreciate 
information regarding: 

a. Description of the technologies of 
colorization, time compression, and 
panning-and-scanning and how and why 
these techniques are utilized after the 
creation of an audiovisual work. 

b. What considerations are taken into 
account in deciding whether to use these 
technologies—commercial, aesthetic, or 
other factors? How does the use of these 
technologies affect the integrity of and 
economic rewards flowing to those 
involved in the creation of the original 
work (including but not limited to the 
director, producer, actors, 
cinematographers, screenplay authors, 
soundtrack composers, and set 
designers)? Have these individuals 
objected to the use of these 
technologies, and, if so, how have the 
objections been resolved? 

c. What is the present extent of the 
use of the technologies and what is the 
present impact of the technologies on 
those involved in the distribution of the 
original and the altered versions of the 
work? What is the projected future use 
and impact of these technologies? Are 
there similar technologies currently in 
the planning or development stages, 
and, if so, what is their projected use 
and impact? 

d. What is the impact of the new 
technologies on public access to 
audiovisual works? Do they increase or 
decrease demand for or availability of 
the original? Do the new technologies 


have different impact depending upon 
the medium of distribution; e.g., 
theatrical distribution, home 
videocassette sale or rental, and cable 
or other pay TV mechanisms? 


2. Contractual Practices 


Do existing contractual or collective 
bargaining agreements govern the 
nature and extent of the use of the new 
technologies, and if not, why not? Are 
there differences in contract provisions 
negotiated by established creators and 
those negotiated by lesser-known 
artists? : 


3. Foreign Practices 


Have foreign countries addressed any 
of the issues raised by these new 
technologies, and if so, how, and are 
these foreign practices relevant or 
applicable to practices in the United 
States? 


4. Possible Future Legislative Action 


Is there a need for additional 
legislation to solve the problems caused 
by the new technologies or should the 
private contractual or collective 
bargaining process be relied upon? 
Would additional legislation upset 
existing contractual relationships or 
raise constitutional issues with respect 
to restrictions on the exploitation of 
existing rights? If legislation is believed 
to be necessary and appropriate, what 
form should it take—federal (e.g., 
amendments to the Copyright Act or the 
Lanham Act) or state (e.g., state moral 
rights statutes) and who should be 
protected—only the principal director or 
screenwriter of the original work, or all 
others involved in the creative process, 
e.g., the actors, the cinematographers, 
the screenplay authors, the soundtrack 
composers, and the set designers? Is it 
possible or desirable to distinguish 
between works which should be 
protected? Should protection be limited 
to recognized classics, and, if so, how 
should it be determined if a work is a 
classic or otherwise deserving of 
protection? 

Copies of all comments received will 
be available for public inspection and 
copying between the hours of 8:30 a.m. 
and 4:00 p.m., Monday through Friday, in 
Room 401, James Madison Memorial 
Building, Library of Congress, First and 
Independence Avenue, SE., Washington, 
DC 20559. : 

Dated: May 13, 1988. 

Approved: 

James H. Billington, 

The Librarian of Congress. 

[FR Doc. 88~11705 Filed 5-24-88; 8:45 am] 
BILLING CODE 1410-07-M 
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NATIONAL FOUNDATION ON THE 
ARTS AND THE HUMANITIES - 


Meeting of the Literature Advisory 
Panel 


Pursuant to Section 10({a)(2) of the 
Federal Advisory Committee Act (Pub. L 
92-463), as amended, notice is hereby 
given that a meeting of the Literature 
Advisory Panel (Translators 
Fellowships Section) to the National 
Council on the Arts will be held on June 
10, 1988 from 9:00 a.m.-6:00 p.m., and on 
June 11, 1988 from 9:00 a.m.—2:00 p.m. in 
room 714 of the Nancy Hanks Center, 
1100 Pennsylvania Avenue, NW., 
Washington, DC 20506. 

A portion of the meeting will be open 
to the public on June 11, 1988, from 1:00- 
2:00 p.m. for a policy discussion. 

The remaining sessions of this 
meeting on June 10, 1988 from 9:00 p.m.- 
6:00 p.m. and on June 11, 1988 from 9:00 
a.m.-1:00 p.m. are for the purpose of 
Panel review, discussion, evaluation and 
recommendation on applications for 
financial assistance under the National 
Foundation on the Arts and the 
Humanities Act of 1965, as amended, 
including information given in 
confidence to the agency by grant 
applicants. In accordance with the 
determination of the Chairman 
published in the Federal Register of 
February 13, 1980, these sessions will be 
closed to the public pursuant to 
subsections (c) (4), (6) and (9) (b) of 
section 552b of Title 5, United States 
Code. 

If you need special accommodations 
due to a disability, please contact the 
Office for Special Constituencies, 
National Endowment for the Arts, 1100 
Pennsylvania Avenue, NW., 
Washington, DC 20506, 202/682-5532, 
TTY 202/682-5496.at least seven (7) 
days prior to the meeting. 

Further information with reference to 
this meeting can be obtained from Ms. 
Yvonne M. Sabine, Advisory Committee 
Management Officer, National 
Endowment for the Arts, Washington, 
DC 20506, or call 202/682-5433. 

Dated: May 18, 1988 
Yvonne M. Sabine, 

Director, Council and Panel Operations, 
National Endowment for the Arts. 

[FR Doc. 88-11748 Filed 5-24-88; 8:45 am] 
BILLING CODE 7537-01-M 


Meeting of the Visual Arts Advisory 
Panel 


Pursuant to section 10(a)(2) of the 
Federal Advisory Committee Act (Pub. 
L. 92-463), as amended, notice is hereby 
given that a meeting of the Visual Arts 
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advisory Panel (Crafts Fellowships 
Section) to the National Council on the 
Arts will be held on June 13-16, 1988 
from 9:00 a.m.-8:00 p.m., and on June 17, 
1988 from 9:00 a.m.—5:00 p.m. in room 716 
of the Nancy Hanks Center, 1100 
Pennsylvania Avenue, NW., 
Washington, DC 20506. 

This meeting is for the purpose of 
Panel review, discussion, evaluation, 
and recommendation on applications for 
financial assistance under the National 
Foundation on the Arts and the 
Humanities Act of 1965, as amended, 
including discussion of information 
given in confidence to the Agency by 
grant applicants. In accordance with the 
determination of the Chairman 
published in the Federal Register of 
February 13, 1980, these sessions will be 
closed to the public pursuant to 
subsections (c)(4), (6) and (9)(B) of 
section 552b of Title 5, United States 
Code. is 

Further information with reference to 
this meeting can be obtained from Ms. 
Yvonne M. Sabine, Advisory Committee 
Management Officer, National 
Endowment for the Arts, Washington, 
DC 20506, or call (202) 682-5433. 

Yvonne M. Sabine, 

Director, Council and Panel Operations 
National Endowment for the Arts. 

May 18, 1988. 


[FR Doc. 88-11749 Filed 5-24-88; 8:45 am] 
BILLING CODE 7537-01-M 


NUCLEAR REGULATORY 
COMMISSION 


[Docket No. 50-397] 


Washington Public Power Supply 
System; Environmental Assessment 
and Finding of No Significant impact 


The U.S. Nuclear Regulatory 
Commission (the Commission) is 
considering issuance of an amendment 
to Facility Operating License No. NPF- 
21 issued to Washington Nuclear Project 
No. 2 (WNP-2), located in Benton 
County, Washington. 


Environmental Assessment 
Identification of Proposed Action 


The proposed amendment would 
revise Tables 3.3.-1, “Isolation 
Actuation Instrumentation” and 3.6.3-1, 
“Primary Containment Isolation 
Valves,” of the Technical Specifications 
by adding footnotes stating that the 
isolation capability for valve RHR-V-8 
on the residual heat removal system 
suction line will not be required when 
control of this valve is transferred to the 
alternate remote shutdown panel. 


The proposed action is in accordance 
with the licensee's application for 
amendment dated January 5, 1988, as 
supplemented by letters dated February 
12 and March 15, 1988. 


The Need for the Proposed Action 


The proposed change to the Technical 
Specifications will make it possible to 
operate the facility with control of value 
RHR-V-8 transferred to the alternate 
remote shutdown panel. This will 
resolve NRC concerns over the potential 
for spurious opening of the two valves 
= the line in the event of a control room 

ire. 


Environmental Impacts of the Proposed 
Action 


The Commission has completed its 
evaluation of the proposed revisions to 
the Technical Specifications. The 
proposed revisions will-allow the 
facility to operate when control of a 
valve on the residual heat removal 
system intake line is transferred away 
from the control room and isolation 
interlocks are bypassed. The revisions 
have been found to be acceptable 
because transfer of control of the valve 
as proposed will provide reasonable 
assurance that a control room fire will 
not cause spurious opening of the valve. 
Furthermore, since the valve is normally 
closed when the reactor is at power and 
since the valve will be locked in the 
closed position when control is at the 
alternate remote shutdown panel, the 
objective of the existing Technical 
Specification is not affected. The 
proposed changes do not increase the 
probability or consequences of an 
accident. No changes are proposed in 
the types of any effluents that may be 
released offsite, and there is no 
significant increase in the allowable 
individual or cumulative occupational 
radiation exposure. Accordingly, the 
Commission concludes that this 
proposed action would result in no 
significant radiological environmental 
impact. 

With regard to potential non- 
radiological impacts, the proposed 
amendment to the TS involves normal 
switch alignment for control of a system 
located within the restricted area as 
defined in 10 CFR Part 20. It does not 
affect non-radiological plant effluents 
and has no other environmental impact. 
Therefore, the Commission concludes 
that there is no significant non- 
radiological environmental impact 
associated with the proposed 
amendment. 

The Notice of Consideration of 
Issuance of Amendment and 
Opportunity for Hearing in connection 
with this action was published in the 
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Federal Register March 14, 1988 (53 FR 
8291). No request for hearing or petition 
for leave to intervene was filed 
following this notice. 


Alternative to the Proposed Action 


Since the Commission concluded that 
there is no significant environmental 
effect that would result from the 
proposed action, alternatives with equal 
or greater environmental impacts need 
not be evaluated. 

The principal alternative would be to 
deny the requested amendment. Denial 
of the request would not reduce 
environmental impacts of plant 
operation and in fact would result in 
continued safety concern over spurious 
operation of the valve in the event of a 
control room fire. 


Alternative Use of Resources 


This action does not involve the use of 
any resources not previously considered 
in the Final Environmental Statement 
Related to the Operation of WPPSS 
Nuclear Project No. 2, dated December, 
1981. 


Agencies and Person Consulted 


The NRC staff reviewed the licensee's 
request and did not consult other 
agencies or persons. 


Finding of no Significant Impact 


The Commission has determined not 
to prepare an environmental impact 
statement for the proposed license 
amendment. 

Based upon the foregoing 
environmental assessment, we conclude 
that the proposed action will not have a 
significant effect on the quality of the 
human environment. 

For further details with respect to this 
action, see the application for 
amendment dated January 5, 1988 and 
supplemental letters dated February 12 
and March 15, 1988 which are available 
for public inspection at the 
Commission's Public Document Room, 
1717 H Street, NW., Washington, DC 
and at the Richland City Library, Swift 
and Northgate Streets, Richland, 
Washington 99352. 

Dated at Rockville, Maryland, this 20th day 
of May, 1988. 

For the Nuclear Regulatory Commission. 
George W. Knightop, 

Director, Project Directorate V, Division of 
Reactor Projects—Ill; IV, V and Special 
Projects, Office of Nuclear Reactor 
Regulation. 

[FR Doc. 88-11692 Filed 5-24-88; 8:45 am] 
BILLING CODE 7590-01-M 
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SECURITIES AND EXCHANGE 
COMMISSION 


[Rel. No. IC-16406; File No. 812-6597] 


James U. Blanchard lil, Sheffield 
Management Co., Sheffield 
Investments, Inc., Blanchard Strategic 
Growth Fund, and Free Market 
Advisors, inc.; Filing of Application 


May 19, 1988. 


Notice is hereby given that James U. 
Blanchard III (“Blanchard”) 2400 
Jefferson Highway, Suite 200, Jefferson, 
Louisiana 70121, and Sheffield 
Management Company (“Sheffield 
Management”), Sheffield Investments, 
Inc. (“Sheffield Investments”), 
Blanchard Strategic Growth Fund, and 
Free Market Advisors, Inc. (“Free 
Market”), 41 Madison Avenue, 24th 
Floor, New York, New York 10010 
(collectively “the Applicants”) have 
filed an application and an amendment 
thereto requesting an order of the 
Commission pursuant to section 9(c) of 
the Investment Company Act of 1940, as 
amended (the “Act"), that would 
permanently exempt Applicants from 
the provisions of section 9({a)(2) and 
9(a)(3) of the Act in respect of the 
circumstances described below. 

The Applicants state that Blanchard is 
the President and sole shareholder of 

. James U. Blanchard and Company, Inc. 
(“Blanchard & Co.”), located in 
Jefferson, Louisiana. Blanchard was also 
the President and sole shareholder of 
the National Committee for Monetary 
Reform, Inc., until that entity’s merger 
with Blanchard & Co. in April, 1987. 
Blanchard, through Blanchard & Co., is 
primarily engaged in the business of 
marketing numismatic, semi- 
numismatic, and rare investment quality 
coins and precious metals. Blanchard 
also publishes various materials and 
periodicals and conducts certain 
conferences and seminars. 

The Applicants state that Sheffield 
Management is a registered investment 
adviser. Sheffield Investments is a 
registered broker-dealer and a member 
of the National Association of Securities 
Dealers. Blanchard Strategic Growth 
Fund is a registered open-end non- 
diversified management investment 
company. Free Market is a registered 
investment adviser. 

The Applicants state that from 
January 24, 1986, until December 15, 
1986, Blanchard served as Chairman of 
the Board and “interested” trustee of 
Blanchard Strategic Growth Fund. From 
October 22, 1985 to December 15, 1986, 
Blanchard served as a director of 
Sheffield Management and Sheffield 
Investments. The Applicants state that 


Blanchard resigned from these positions 
on December 15, 1986. 

On January 13,1977, in an action 
entitled SEC v. Silver Stack Mines, Ltd. 
et al, Civil Action No. 77-0066 (D.C.C., 
filed January 12, 1977), the United States 
District Court for the District of 
Columbia entered.a final judgment of 
permanent injunction against Blanchard. 
The District Court enjoined Blanchard 
from violations of the registration 
provisions of the Securities Act of 1933, 
the anti-fraud provisions of the 
Securities Exchange Act.of 1934, and the 
anti-fraud and recordkeeping provisions 
of the Investment Advisers Act of 1940. 
Blanchard consented to the entry of the 
injunction without admitting or denying 
the allegations against him. 

Section 9(a)(2) of the Act applies to 
persons who, by reason of any 
misconduct, have been enjoined from 
engaging in or continuing any conduct or 
practice in connection with the purchase 
or sale of any security. The section 
prohibits these persons from serving or 
acting as an employee, officer, director, 
member of an advisory board, 
investment adviser, or depositor of 
investment company, or principal 
underwriter for any registered open-end 
company, registered unit investment 
trust, or registered face-amount 
certificate company. Section 9(a)(3) 
extends these prohibitions to companies 
whose affiliated persons are subject to 
the prohibitions of section 9{a)(2). 

Blanchard is subject to the 
prohibitions of section 9{a)(2) by reason 
of the entry of the permanent injunction 
against him. In addition, to the extent 
that Blanchard:serves as a director of 
Sheffield Management or Sheffield 
Investments, he is an affiliated person of 
those entities, see Investment Company 
Act 2(a)(3)(D), thus barring them from 
serving as investment adviser and 
principal underwriter, respectively, to 
Blanchard Strategic Growth Fund or to 
other registered investment companies. 

Section 9(c) of the Act provides that, 
upon application, the Commission may 
grant, either unconditionally or on an 
appropriate temporary or conditional 
basis, an exemption from the provisions 
of section 9(a). The applicant must 
establish that the prohibitions of section 
9(a), as applied to such person, are 
unduly or disproportionately severe or 
that the conduct. of such person has 
been such as not to make it against the 
public interest or the protection of 
investors to grant such application. 

Applicants submit that the 
prohibitions of section 9(a) of the Act, to 
the extent applicable by. virtue of the 
injunction against Blanchard, would be 
unduly or disproportionately severe as 
applied to them. Applicants also submit 
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that the conduct of Blanchard has been 
such as not to make it against the public 
interest or the protection of investors to 
grant the Application. The Applicants 
therefore request that the Commission, 
pursuant to section 9(a) of the Act, grant 
Blanchard, Sheffield Management, 
Sheffield Investments, Free Market, and 
Blanchard Strategic Growth Fund a 
permanent exemption from the 
provisions of section 9(a) operative as a 
result of the entry of the injunction 
against Blanchard. The permanent 
exemption is sought to remove the 
prohibitions against Blanchard as an 
impediment to: (i) Service by Sheffield 
Management and Sheffield Investments 
as investment adviser or principal 
underwriter to Blanchard Strategic 
Growth Fund and to other registered 
investment companies in the future if 
Blanchard serves as a director of 
Sheffield Management or Sheffield 
Investments; and (ii) service by 
Blanchard as Chairman of the Board of 
Directors and interested trustee of 
Blanchard Strategic Growth Fund and 
otherwise as an affiliate of Sheffield 
Management and Sheffield Investments. 

The Applicants make the following 
points in support of their arguments that 
the prohibitions of section 9(a) as 
applied to them would be unduly or 
disproportionately severe and that the 
conduct of Blanchard ha’ been such as 
not to make it against the public interest 
or the protection of investors to grant 
the application: 

¢ More than ten years have elapsed 
since the activities alleged in the 
compliant against Blanchard, and since 
section 9(a)(1) of the Investment 
Company Act provides that a felony 
conviction would serve as a bar for ten 
years, it would appear inequitable and 
unjust if the end result of a consent 
decree involving civil charges were 
longer lasting than the impact of a 
felony conviction; 

¢ Prior to or since the entry of the 
injunction against Blanchard in January 
1977, no findings or judgments relating 
to violations of federal or state 
securities laws had or have ever been 
entered by any court against Blanchard 
or any of the applicants; 

¢ The allegations in the Complaint 
against Blanchard and the terms of the 
Judgment and the circumstances to 
which they relate did not involve 
activities of Blanchard Strategic Growth 
Fund or Sheffield Management's or 
Sheffield Investment’s activities on 
behalf of the fund or any other 
registered investment company; 

¢ The prohibitions of sections 9(a) 
would deprive Blanchard Strategic 
Growth Fund of advisory and 
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distribution services which the “non- 
interested” Trustees of the Fund 
selected in the best interests of the 
Fund's shareholders, and would thus 
operate significantly to the detriment of 
the Fund and its shareholders, none of 
which were affected by the events that 
gave rise to the injunction against 
Blandhard. 

The Applicants represent that they 
acknowledge, understand, and agree 
that the Commission's issuance of the 
order requested by. their application 
shall not prejudice nor limit the 
Commission's rights in any manner with 
respect to any investigation, 
enforcement action, or proceeding under 
section 9{(b) of the Investment Company 
Act, based, in whole or in part, upon 
conduct other than that giving rise to the 
injunction referred to above. 

Notice is hereby given that any 
interested person may, not later than 
June 13, 1988, at 5:30 p.m., submit to the 
Commission in writing a request for a 
hearing on the application, accompanied 
by a statement as to the nature of his or 
her interest, the reasons for such 
request, and the issues, if any, of fact or 
law proposed to be controverted. Any 
such request should be addressed: 
Secretary, Securities and Exchange 
Commission, 450 5th Street, NW., Mail 
Stop 6-9, Washington, DC 20549. A copy 
of such request shall be served 
personally or by mail upon the 
Applicants at the address stated above. 
Proof of such service (by affidavit or, in 
the case of an attorney, certificate) shall 
be filed contemporaneously with the 
request. As provided by Rule 0-5 of the 
Rules and Regulations promulgated 
under the Act, an order disposing of the 
application herein will be issued as of 
course following said date unless the 
Commission orders a hearing upon 
request or upon the Commission's own 
motion. Persons who request a hearing, 
or advice as to whether a hearing is 
ordered, will receive any notices and 
orders issued in this matter, including 
the date of the hearing (if ordered) and 
any postponement thereof. 


By the Commission. 
Jonathan G. Katz, 
Secretary. 
[FR Doc. 8811754 Filed 5-24-88; 8:45 am] 
BILLING CODE 8010-01-M 


[Rel. No. 35-24646; 70-7519] 


Filing Under the Public Utility Holding. 
Company Act of 1935 (“Act”) 


May 8, 1988. 


Notice is hereby given that the 
following filing has been made with the 


Commission pursuant to provisions of 
the Act and rules promulgated 
thereunder. All interested persons are 
referred to the declaration for complete 
statements of the proposed transactions 
summarized below. The declaration and 
any amendments thereto are available 
for public inspection through the 
Commission's Office of Public 
Reference. 

Interested persons wishing to 
comment or request a hearing on the 
declaration should submit their views in 
writing by June 13, 1988, to the 
Secretary, Securities and Exchange 
Commission, Washington, DC 20549, 
and serve a copy on the declarant at the 
address specified below. Proof of 
service (by affidavit or, in case of an 
attorney-at-law, by certificate) should 
be filed with the request. Any request 
for hearing shall identify specifically the 
issues of fact or law that are disputed. A 
person who so requests will be notified 
of any hearing, if ordered, and will 
receive a copy of any notice or order 
issued in the matter. After said date, the 
declaration, as filed or as amended, may 
be permitted to become effective. 


National Fuel Gas Company (70-7519) 


Notice of Proposal to Issue and Sell 
Common Stock to DRIP Pursuant to 
Exception from Competitive Bidding; 
Order Authorizing Solicitation of 
Shareholders Participation in DRIP by 
Mailing of Prospectus and 
Authorization Form 


National Fuel Gas Company 
(“National”), 30 Rockefeller Plaza, New 
York, New York 10112, a registered 
holding company, has filed a declaration 
pursuant to sections 6(a) and 7 of the 
Act and Rules 50{a)(5) and 62 
thereunder. 

National proposes to issue and sell 
from time-to-time through December 31, 
1991, pursuant to an exception from the 
competitive bidding requirements of 
Rule 50 under subsection (a)(5) 
thereunder, up to one million shares of 
its authorized but unissued common 
stock, no par value (“Additional 
Common Stock”), to Manufacturers 
Hanover Trust Company (or such other 
bank or trust company as National may 
from time-to-time designate) as agent for 
the participants in National's Dividend 
Reinvestment and Stock Purchase Plan, 
as amended (“New Plan”). National's 
existing Dividend Reinvestment and 
Stock Purchase Plan (“Old Plan”) 
provides that, if participating 
shareholders elect to reinvest cash 
dividends and optional cash payments 
in National's common stock, such _ 
amounts are to be reinvested solely 
through open market purchases. 
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However, National's New Plan will 
provide that such amounts can, at 
National's option, be reinvested through 
open market purchases of National's 
common stock and/or in Additional 
Common Stock. 

National proposes to use the proceeds 
frum the sale of the Additional Common 
Stock solely for its own use in the 
repayment of short-term debt, for 
interest and dividend requirements and 
to fund any operating losses it may 
incur. 

National further proposes to solicit the 
participation of each holder of record of 
National's common stock in the New 
Plan by mailing of a prospectus and an 
authorization form. Future shareholders 
and nonparticipants may be informed of 
the New Plan by remailing of the 
prospectus and authorization form, by 
occasional announcements in company 
publications or by other means. National 
requests that the effectiveness of its 
declaration with respect to solicitation 
of the participation of its existing 
common shareholders in the New Plan 
by the mailing of the prospectus and 
authorization form be accelerated as 
provided in Rule 62. National proposes 
to mail the prospectus and authorization 
form to its shareholders on or about 
June 7, 1988. 

It appearing to the Commission that 
National's declaration regarding the 
proposed solicitation of its shareholders 
by mailing of the prospectus and 
authorization form should be permitted 
to become effective forthwith, pursuant 
to Rule 62: 

It is ordered, that the declaration 
regarding the solicitation of the 
participation of its existing common 
stockholders in'the New Plan by mailing 
of the prospectus and authorization form 
be, and hereby is, permitted to become 
effective forthwith, pursuant to Rule 62 
and subject to the terms and conditions 
prescribed in Rule 24 under the Act. 

For the Commission, by the Division of 


Investment Management, pursuant to 
delegated authority. 


Jonathan G. Katz, 

Secretary. 

[FR Doc. 88-11752 Filed 5-24-88; 8:45 am] 
BILLING CODE 8010-01-M 


[Release No. 35-24647) 


Filings Under the Public Utility Holding 
Company Act of 1935 (“Act”) 


May 19, 1988. 


Notice is hereby given that the 
following filing(s) has/have been made 
with the Commission pursuant to 
provisions of the Act and rules 
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promulgated thereunder. All interested 
persons are referred to the 
application(s) and/or declaration(s) for 
complete statements of the proposed 
transaction(s) summarized below. The 
application(s) and/or declaration(s) and 
any amendment(s} thereto is/are 
available for public inspection through 
the Commission's Office of Public 
Reference. 

Interested persons wishing to 
comment or request a hearing on the 
application(s) and/or declaration(s) 
should sumbit their views in writing by 
June 13, 1988 to the Secretary, Securities 
and Exchange Commission, Washington, 
DC 20549, and serve a copy on the 
relevant applicant(s) and/or 
declarant(s) at the address(es) specified 
below. Proof of service (by affidavit or, 
in case of an attorney at law, by 
certificate) should be filed with the 
request. Any request for hearing shall 
identify specifically the issues of fact or 
law that are disputed. A person who so 
requests will be notified of any hearing, 
if ordered, and will receive a copy of 
any notice or order issued in the matter. 
After said date, the application(s) and/ 
or declaration(s), as filed or as 
amended, may be granted and/or 
permitted to become effective. 


American Electric Power Company, Inc. 
(70-7500) 


AEP Resources, Inc. 


American Electric Power Company, 
Inc. (“AEP”), a registered holding 
company, and its proposed wholly 
owned subsidiary, AEP Resources, Inc. 
(“AEP Resources”), both located at 1 
Riverside Plaza, Columbus, Ohio 43215, 
have filed an application-declaration 
pursuant to sections 6(a), 7, 9{a), 10, 
12{b) and 13(b) of the Act and Rules 45, 
87, 90 and 91 thereunder. 

AEP proposes to organize, acquire the 
capital stock of, and provide initial 
financing for a new wholly owned 
subsidiary, AEP Resources. The primary 
business of AEP Resources will be the 
investment and participation in 
qualifying cogeneration facilities and in 
qualifying small power production 
facilities as defined by the Public Utility 
Regulatory Policies Act of 1978 
(“PURPA”) and the rules and regulations 
promulgated thereunder by the Federal 
Energy Regulatory Commission 
(“FERC”) (hereinafter collectively, 
“Qualifying Facilities”). The qualifying 
cogeneration facilities may be located in 
any geographic area, but participation 
by AEP Resources in qualifying small 
power production facilities will be 
limited to the service territories of the 
AEP System. The initial financing for 
AFP Resources will be provided by the 


purchase by AEP of 100 shares of AEP 
Resources’s common stock, par value $1 
per share, for $10,000. 

AEP resquests authorization to invest 
up to an additional $200 million in AEP 
Resources through' December 31, 1991, 
through acquisitions of common stock, 
capital contributions, open account 
advances and/or interest free 
subordinated loans. In addition, AEP 
Resources may obtain debt financing 
from non-affilitated third parties which 
AEP will guarantee if required. No third 
party financing obtained by AEP 
Resources or guaranteed by AEP will 
exceed a term of 10 years or bear an 
interest rate in excess of 115% of the 
prime rate in effect at the time of 
issuance. The aggregate amount of such 
financings both from AEP and/or third 
parties will not exceed $200 million. 

It is further proposed by AEP 
Resources, through December 31, 1991, 
to make investments, capital 
contributions and/or commitments in 
connection with the Qualifying Facilities 
up to a total of $200 million. It is stated 
that AEP Resources may invest or 
participate directly in specific 
Qualifying Facilities on a project-by- 
project basis with one or more 
nonaffiliated companies by acquiring 
equity interests in corporations, 
partnerships, joint ventures or other 
entities created for the purpose of 
constructing, owning and/or operating 
particular projects. Alternatively, AEP 
Resources may choose to participate 
indirectly in Qualifying Facilities 
through partnerships, joint ventures or 
similar arrangements (“Joint Ventures”) 
with nonaffiliates. In addition, 
investments may be made through 
special purpose companies to be formed 
by AEP Resources. All investments will 
be subject to applicable provisions of 
PURPA and FERC rules which presently 
limit participation by electric utilities 
and affiliates to 50% of the equity 
interest. 

AEP Resources's investment and/or 
participation in Qualifying Facilities, 
Joint Ventures or any special purpose 
company formed by AEP Resources may 
take the form of the purchase of shares 
or other acquisitions of interest, the 
loaning of money, the guarantee of 
indebtedness or other contractual 
arrangements. The exact nature of 
contractual and investment 
opportunities cannot yet be specified 
and AEP Resources requests the 
flexibility to negotiate specific 
provisions with third parties without 
further Commission authorization, 
subject to the $200 million maximum 
financial commitment requested. 
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Ohio Power Company (70-7503) 


Ohio Power Company (“OPCo”), 301 
Cleveland Avenue, S.W., Canton, Ohio 
44702, a subsidiary of American Electric 
Power Company, Inc., a registered 
holding company, has filed an 
application-declaration pursuant to 
sections 9{a), 10, and 12(c) of the Act 
and Rule 42 thereunder. 

By order dated March 6, 1978 (HCAR 
No. 20436) OPCo was authorized to 
issue and sell 1,600,000 shares of a series 
of its cumulative preferred stock, par 
value $25 per share, with a dividend rate 
of $2.27 per annum (‘$2.27 Series”). Such 
shares may currently be redeemed at a 
price of $26.135 per share. There is no 
sinking fund providing for the retirement 
of the $2.27. Series. 

OPCo proposes to acquire, through 
December 31, 1995, with funds available 
from time to time, up to the entire 
amount of its previously issued and 
outstanding $2.27 Series through one or 
more purchases made in the open 
market. 


Central Power and Light Company (70- 
7520) 


Central Power and Light Company 
(“CP&L”), P.O. Box 2121, Corpus Christi, 
Texas 78403, an electric utility 
subsidiary of Central and South West 
Corporation, a registered holding 
company has filed a declaration 
pursuant to sections 6(a) and 7 of the 
Act and Rules 50 and 50(a)(5) 
thereunder. 

CP&L proposes to issue and sell up.to 
$250 million aggregate principal amount 
of its first mortgage bonds (“Bonds”) in 
one or more series through June 30, 1990 
with up to a 30 year maturity. Under the 
terms of its Indenture of Mortgage or 
Deed of Trust (“Indenture”), CP&L 
would be able to issue and sell a 
maximum of $145 million of Bonds if the 
issue and sale were made today. 
Therefore, CP&L requests an order 
approving the issuance of up to $145 
million in principal amount of the Bonds, 
and reserving the Commission's 
jurisdiction over the remaining amount 
until such time as CP&L may 
demonstrate its ability to issue 
additional Bonds under the terms of its 
Indenture. 

CP&L presently intends to offer the 
Bonds in accordance with the 
competitive bidding procedures of Rule 
50 under the Act, as modified by the 
Commission's Statement of Policy dated 
September 2, 1982 (HCAR No. 22629). If 
market conditions warrant, CP&L may 
seek the Commission's approval by 
amendment to the declaration to enter 
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into negotiations with one or more 
underwriters for the sale of the Bonds. 


Southwestern Electric Power Company 


Southwestern Electric Power 

- Company (“SWEPCO"), P.O. Box 21106, 
Shreveport, Louisiana 71156, a wholly 
owned subsidiary of Central and: South 
West Corporation, a registered holding 
company, has filed a declaration 
pursuant to section 12(d) of the Act and 
Rule 44 thereunder. SWEPCO proposes 
to sell three gas turbines maintained on 
a standby basis at its Lone Star plant in 
Lone Star, Texas. It is currently seeking 
non-affiliated buyers for any or all of the 
turbines at a price in cash of 
approximately $260,000 each. 


For the Commission, by the Division of 
Investment Management, pursuant to 
delegated authority. 

Jonathan G. Katz, 

Secretary. 

{FR Doc. 88-11753 Filed 5-24-88; 8:45 am] 
BILLING CODE 8010-01-M 


DEPARTMENT OF TRANSPORTATION 


Applications for Certificates of Public 
Convenience and Necessity and 
Foreign Air Carrier Permits Filed Under 
Subpart Q During the Week Ended 
May 13, 1988 


The following applications for 
certificates of public convenience and 
necessity and foreign air carrier permits 
were filed under Subpart Q of the 
Department of Transportation's 
Procedural Regulations (See 14 CFR 
302.1701 et. seq.). The due date for 
answers, conforming application, or 
motion to modify scope are set forth 
below for each application. Following 
the answer period DOT may process the 
application by expedited procedures. 
Such procedures may consist of the 
adoption of a show-cause order, a 
tentative order, or in appropriate cases a 
final order without further proceedings. 


Docket No. 45620 


Date Filed: May 10, 1988. 

Due Date for Answers, Conforming 
Applications, or Motion to Modify 
Scope: June 7, 1988. 

Description: Application of Trans 
Continental Airlines, Inc. pursuant to 
section 401(d)(1) of the Act and Subpart 
Q of the Regulations, applies for a 

certificate of public convenience and 
* necessity authorizing it to provide 


- scheduled foreign air transportation of 


property and mail on a permissive basis. 
Phyllis T. Kaylor, 

Chief; Documentary Services Division. 

[FR Doc. 88-11732 Filed 5-24-88; 8:45 am] 
BILLING CODE 4910-62-m 


[Docket No. 45619) 


Sunworld International Airways, Inc.; 
Assignment of Proceeding 


May 20, 1988. 


This proceeding has been assigned to 
Administrative Law Judge Ronnie A. 
Yoder. All future pleadings and other 
communications regarding the 
proceeding shall be served on him at the 
Office of Hearings, M-50, Room 9228, 
Department of Transportation, 400 
Seventh Street, SW., Washington, DC 
20590. Telephone: (202) 366-2142. 
William A. Kane, Jr., 

Chief Administrative Law Judge. 
[FR Doc. 88-11722 Filed 5-24-88; 8:45 am] 
BILLING CODE 4910-62-M 


National Highway Traffic Safety - 
Administration 


Denial of Motor Vehicle Defect 
Petitions 


Mr. Russell J. Shew submitted a 
petition dated October 7, 1987, 
requesting the National Highway Traffic 
Safety Administration (NHTSA) to 
investigate all 1984 through 1987 Pontiac 
Fiero vehicles for breakage of the front 
outer tie rod end. A previous 
investigation (PE85-26) on breakage of 
tie rod ends of 1984 Fieros was closed 
for lack of a safety-related defect trend. 

The petition presented no significant 
new information concerning failure 
incidents that would overcome the 
agency's earlier conclusion that there 
was not trend of incidents showing a 
significant number of failures. The 
petition referred to only one new 
incident and otherwise presented the 
petitioner's arguments for finding a 
trend in the evidence already 
considered by the agency. At the time of 
the closing of PE85-26, the agency was 
aware of 32 incident reports for 1984 
model year Fieros. The agency is not 
aware of 58 reports for 1984 Fieros and a 
total of 16 others for subsequent model 
year vehicles. This number of reported 
failures might be enough to point to the 
possibility of a defect trend if there were 
no.other evidence regarding the 
likelihood that vehicle failures had 
actually occurred. However, in this case 
there is substantial evidence which 
tends to indicate that the reports did not 
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involve tie rod failures that occurred 


before the accidents. GM has provided 
test laboratory results showing that all 
of the broken tie rods it examined 
exhibited impact loading fracture 
characteristics, tending to prove that 
these tie rods has broken as the result of 
the accidents. Of the total of 74 reported 
incidents, ODI has information 
indicating that at least 53 involved 
accidents in all of which the broken tie 
rod was found on the side of the object 
which the Fiero contacted in the 
accident. The remaining reports may 
have also involved accidents, but the 
agency lacks information regarding them 
except that they involved broken tie 
rods. It is improbable that tie rod 
failures would occur in signifiant 
numbers with so few failure incidents, 
possibly none, in which accidents did 
not occur. The extremely high 
percentage of accidents among reported 
incidents also tends to support the 
inference that the accidents have been 
the cause rather than the result of the 
reported tie rod breakages. 

The petitioners contended that the 
agency PE85-26 is reliance on vehicle 
tests performed by GM showing lack of 
safety consequences when tie rods fail 
and that the GM tests lacked credibility 
because of lack of certain “scientific” 
procedures, lack of recording of front 
end adjustment of the test vehicle, lack 
of recording of the test such as by film 
and lack of verification of the point in 
the tests when separation occurred. The 
petitioner also commented on the 
moderate speed of the GM tests. First it 
should be noted that the agency did not 
close PE85-26 on the basis of a finding 
that tie rod failure could not pose a risk 
to safety, and it makes no such finding 
in denying the present petition. 
However, the agency did request testing 
of the effect of tie rod failure on steering 
by the Vehicle Testing and Research 
Center (VRTC) in light of the petitioner's 
criticisms. These tests included a wider 
range of test speeds, and the test car's 
front end adjustment was set to 
manufacturer's specifications. The tests 
were recorded. The VRTC tests tend to 
show that separation of one tie rod, by 
itself, is unlikely to cause loss of control 
in normal driving situations. 

The petitioner also contended that tie 
rod breakage is similar to the failures 
that were at issue in United States v. 
General Motors, Pitman Arms, 561 F.2d 
923 (D.C. Cir. 1977). This is not the case. 
In the Pitman Arms case, it was 
conceded that there was a significant 
number of failures and that these 
failures always rendered the steering of 
the subject vehicles inoperable so that a 
loss of control was inevitable. The issue 
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there was whether the losses of control 
could be safety-related in light of their 
tendency to occur predominantly at very 
slow speeds. The evidence in PE85-26 
and presented by the petition and 
technical review here does not show a 
significant number of failures, apart 
from those that may have been caused 
by accident impact, and this alone 
distinguishes this matter from the 
Pitman Arms case. Moreover, loss of 
control does not appear to occur 
necessarily whenever separation of a tie 
rod occurs. 

A review of the above information 
revealed no defect trend that would be 
associated with breakage of the front 
outer tie rod end. Further commitment of 
resources does not appear to be 
warranted. It was concluded that there 
was not a reasonable possibility that 
reopening the investigation would result 
with the identification of a safety- 
related defect. The petition is denied. 


(Sec. 124, Pub. L. 93-492; 88 Stat. 1470 (15 
U.S.C. 1410a); delegations of authority at 49 
CFR 1.50 and 501.8) 

Issued on May 19, 1988. 
George L. Parker, 
Associate Administrator for Enforcement. 
[FR Doc. 88-11663 Filed 5-24-88; 8:45 am] 
BILLING CODE 4910-59-M 





DEPARTMENT OF THE TREASURY 


Office of the Secretary 


[Department Circular Public Debt Series No. 
14-88] 


Treasury Notes of May 31, 1990, Series 
AB-1990 


Washington, May 19, 1988. 
1. Invitation for Tenders 


1.1. The Secretary of the Treasury, 
under the authority of Chapter 31 of 
Title 31, United States Code, invites 
tenders for approximately $8,250,000,000 
of United States securities, designated 
Treasury Notes of May 31, 1990, Series 
AB~-1990 (CUSIP No. 912827 WF 5), 
hereafter referred to as Notes. The 
Notes will be sold at auction, with 
bidding on the basis of yield. Payment 
will be required at the price equivalent 
of the yield of each accepted bid. The 
interest rate on the Notes and the price 
equivalent of each accepted bid will be 
determined in the manner described 
below. Additional amounts of the Notes 
may be issued to Government accounts 
and Federal Reserve Banks for their 
own account in exchange for maturing 
Treasury securities. Additional amounts 
of the Notes may also be issued at the 
average price to Federal Reserve Banks, 


as agents for foreign and international 
monetary authorities. 


2. Description of Securities 


2.1. The Notes will be dated May 31, 
1988, and will Accrue interest from that 
date, payable on a semiannual basis on 
November 30, 1988, and each 
subsequent 6 months on May 31 and 
November 30 through the date that the 
principal becomes payable. They will 
mature May 31, 1990, and will not be 
subject to call for redemption prior to 
maturity. In the event any payment date 
is a Saturday, Sunday, or other 
nonbusiness day, the amount due will 
be payable (without additional interest) 
on the next business day. 

2.2. The Notes are subject to all taxes 
imposed under the Internal Revenue 
Code of 1954. The Notes are exempt 
from all taxation now or hereafter 
imposed on the obligation or interest 
thereof by any State, any possession of 
the United States, or any local taxing 
authority, except as provided in 31 
U.S.C. 3124. 

2.3. The Notes will be acceptable to 
secure deposits of Federal public 
monies. They will not be acceptable in 
payment of Federal taxes. 

2.4. The Notes will be issued only in 
book-entry form in denominations of 
$5,000, $10,000, $100,000, and $1,000,000, 
and in multiples of those amounts. They 
will not be issued in registered definitive 
or in bearer form. 

2.5 The Department of the Treasury's 
general regulations governing United 
States securities, i.e., Department of the 
Treasury Circular No. 300, current 
revision (31 CFR Part 306), as to the 
extent applicable to marketable 
securities issued in book-entry form, and 
the regulations governing book-entry 
Treasury Bonds, Notes, and Bills, as. 
adopted and published as a final rule to 
govern securities held in the TREASURY 
DIRECT Book-Eniry Securities System 
in 51 FR 18260, et seg. (May 16, 1986), 
apply to the Notes offered in this 
circular. 


3. Sale Procedures 


3.1. Tenders will be received at 
Federal Reserve Banks and Branches 
and at the Bureau of the Public Debt, 
Wasington, DC 20239-1500, prior to 1:00 
p.m., Eastern Daylight Saving-time, 
Wednesday, May 25, 1988. 
Noncompetitive tenders as defined 
below will be considered timely if 
postmarked no later than Tuesday, May 
24, 1988, and received no later than 
Tuesday, May 31, 1988. 

3.2. The par amount of Notes bid for 
must be stated on each tender. The 
minimum bid is $5,000, and larger bids 
must be in multiples of that amount. 
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Competitive tenders must also show the 
yield desired, expressed in terms of an 
annual yield with two decimals, e.g., 
7.10%. Fractions may not be used. 
Noncompetitive tenders must show the 
term “noncompetitive” on the tender 
form in lieu of a specified yield. 

3.3. A single bidder, as defined in 
Treasury's single bidder guidelines, shall 
not submit noncompetitive tenders 
totaling more than $1,000,000. A 
noncompetitive bidder may not have 
entered into an agreement, nor make an 
agreement to purchase or sell or 
otherwise dispose of any 
noncompetitive awards of this issue 
prior to the deadline for receipt of 
tenders. 

3.4. Commercial banks, which for this 
purpose are defined as banks accepting 
demand deposits, and primary dealers, 
which for this purpose are defined as 
dealers who make primary ‘markets in 
Government securities and are on the 
list of reporting dealers published by the 
Federal Reserve Bank of New York, may 
submit tenders for accounts of 
customers if the names of the customers 
and the amount for each customer are 
furnished. Others are permitted to 
submit tenders only for their own 
account. 

3.5. Tenders for their own account will 
be received without deposit from 
commercial banks.and other banking 
institutions; primary dealers, as defined 
above; Federally-insured savings and 
loan associations; States, and their 
political subdivisions or 
instrumentalities; public pension and 
retirement and other public funds; 
international organizations in which the 
United States holds membership; foreign 
central banks and foreign states; Federal 
Reserve Banks; and Government 
accounts. Tenders from all others must 
be accompanied by full payment for the 
amount of Notes applied for, or by a 
guarantee from a commercial bank or a 
primary dealer of 5 percent of the par 
amount applied for. 

3.6. Immediately after the deadline for 
receipt of tenders, tenders will be 
opened, followed by a public 
announcement of the amount and yield 
range of accepted bids. Subject to the 
reservations expressed in Section 4, 
noncompetitive tenders will be accepted 
in full, and then competitive tenders will 
be accepted, starting with those at the 
lowest yields, through successively 
higher yields to the extent required to 
attain the amount offered. Tenders at 
the highest accepted yield will be 
prorated if necessary. After the 
determation is made as to which tenders 
are accepted, an interest rate will be 
established, at a % of one percent 
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increment, which results in an 
equivalent average accepted price close 
to 100.000 and a lowest accepted price 
above the original issued discount limit 
of 99.500. That stated rate of interest 
will be paid on all of the Notes. Based 
on such interest rate, the price on each 
competitive tender allotted will be 
determined and each successful 
competitive bidder will be required to 
pay the price equivalent to the yield bid. 
These submitting noncompetitive 
tenders will pay the price equivalent to 
the weighted average yield of accepted 
competitive tenders. Price calculations 
will be carried to three decimal places 
on the basis of price per hundred, e.g., 
99.923, and the determinations of the 
Secretary of the Treasury shall be final. 
If the amount of noncompetitive tenders 
received weuld abserb all or most of the 
offering, competitive tenders will be 
accepted in an amount sufficient to 
provide a fair determination of the yield. 
Tenders received from Government 
accounts and Federal Reserve Banks 
will be accepted at the price equivalent 
to the weighted average yield of 
accepted competitive tenders. 

3.7. Competitive bidders will be 
advised of the acceptance of their bids. 
Those submitting noncompetitive 
tenders will be notified only if the 
tender is not accepted in full, or when 
the price at the average yield is over 


4.1. The Secretary of the Treasury 
expressly reserves the right to accept or 
reject any or all tenders in whole or in 
part, to allot more or less than the 
amount of Notes specified in Section 1 
and to make different percentage 
allotments to various classes of 
applicants when the Secretary considers 
it in the public interest. The Secretary's 
action under this Section is final. 


5. Payment and Delivery 


5.1. Settlement for the Notes allotted 
must be made at the Federal Reserve 
Bank or Branch or at the Bureau of the 
Public Debt, wherever the tender was 
submitted. Settlement on Notes allotted 
to institutional investors and to others 
whose tenders are accompanied by a 
guarantee as provided in Section 3.5. 

. Must be made or completed on or before 
Tuesday, May 31, 1988. Payment in full 
must accompany tenders submitted by 
all other investors. Payment must be in 
cash; in other funds immediately 
available to the Treasury; in Treasury 
bills, notes, or bonds maturing on or 
before the settlement date but which are 
not overdue as defined im the general 
regulations governing United States 
securities; or by check drawn to the 


order of the institution to which the 
tender was submitted, which must be 
received from institutional investors no 
later than Thursday, May 26, 1988. In 
addition, Treasury Tax and Loan Note 
Option Depositaries may make payment 
for the Notes allotted for their own 
accounts and for accounts of customers 
by credit to their Treasury Tax and Loan 
Note Accounts on or before Tuesday, 
May 31, 1988. When payment has been 
submitted with the tender and the 
purchase price of the Notes allotted is 
over par, settlement for the premium 
must be completed timely, as specified 
above. When payment has been 
submitted with the tender and the 
purchase price is under par, the discount 
will be remitted to the bidder. 

5.2. In every case where full payment 
has not been completed on time, an 
amount of up to 5 percent of the part 
amount of Notes allotted shall, at the 
discretion of the Secretary of the 
Treasury be forfeited to the United 
States. 

5.3. Registered definitive securities 
tendered in payment for the Notes 
allotted and to be held in TREASURE 
DIRECT are not required to be assigned 
if the inscription on the registered 
definitive security is identical to the 
registration of the note being purchased. 
In any such case, the tender form used 
to place the Notes allotted in 
TREASURY DIRECT must be completed 
to show all the information required 
thereon, or the TREASURY DIRECT 
account number previously obtained. 


6. General Provisions 


6.1. As fiscal agent of the United 
States, Federal Reserve Bank are 
authorized, as directed by the Secretary 
of the Treasury, to receive tenders, to 
make allotments, to issue such notices 
as may be necessary, to receive 
payment for, and to issue, maintain, 
service, and make payment on the 
Notes. 

6.2. The Secretary of the Treasury 
may at any time supplement or amend 
provisions of this circular if such 
supplements or amendments do not 
adversely affect existing rights of 
holders of the Notes. Public 
announcement of such changes will be 
promptly provided. 

6.3. The Notes issued under this 
circular shall be obligations of the 
United States, and, therefore, the faith of 
the United States Government is 
pledged to pay, in legal tender, principal 
and interest on the Notes. 

Gerald Murphy, 

Fiscal Assistant Secretary. 

[FR Doc. 88-11863 Filed 5-23-88; 2:49 pm] 
BILLING CODE 4810-40-M 
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[Department Circular; Public Debt Series 
No. 15-88] 


Treasury Notes of August 15, 1993, 
Series L-1993 


Washington, May 19, 1988. 
1. Invitation for Tenders 


1.1. The Secretary of the Treasury, 
under the authority of Chapter 31 of 
Title 31, United States Code, invites 
tenders for approximately $7,000,000,000 
of United States securities, designated 
Treasury Notes of August 15, 1993, 
Series L-1993 (CUSIP No. 912827 WG 3), 
hereafter referred to as Notes. The 
Notes will be sold at auction, with 
bidding on the basis of yield. Payment 
will be required at the price equivalent 
of the yield of each accepted bid. The 
interest rate on the Notes and the price 
equivalent of each accepted bid will be 
determined in the manner described 
below. Additional amounts of the Notes 
may be issued at the average price to 
Federal Reserve Banks, as agents for 
foreign and international monetary 
authorities. 

2. Description of Securities 

2.1. The Notes will be dated June 1, 
1988, and will accrue interest from that 
date, payable on a semiannual basis on 
February 15, 1989, and each subsequent 
6 months on August 15 and February 15 
through the date that the principal 
becomes payable. They will mature 
August 15, 1993, and will not be subject 
to call for redemption prior to maturity. 
In the event any payment date is a 
Saturday, Sunday, or other nonbusiness 
day, the amount due will be payable 
(without additional interest) on the next 
business day. 

2.2. The Notes are subject to all taxes 
imposed under the Internal Revenue 
Code of 1954. The Notes are exempt 
from all taxation now or hereafter 
imposed on the obligation or interest 
thereof by any State, any possession of 
the United States, or any local taxing 
authority, except as provided in 31 
U.S.C. 3124. 

2.3. The Notes will be acceptable to 
secure deposits of Federal public 
monies. They will not be acceptable in 
payment of Federal taxes. 

2.4. The Notes will be issued only in 
book-entry form in denominations of 
$1,000, $5,000, $10,000, $100,000, and 
$1,060,000, and in multiples of those 
amounts. They will not be issued in 
registered definitive or in bearer form. 

2.5. The Department of the Treasury's 
general regulations governing United 
States securities, i.e., Depaitment of the 
Treasury Circular No. 300, current 
revision (31 CFR Part 306), as to the 
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extent applicable to marketable 
securities issued in book-entry form, and 
the regulations governing book-entry 
Treasury Bonds, Notes, and-Bills, as 
adopted and published as a final rule to 
govern securities held in the TREASURY 
DIRECT Book-Entry Securities System 
in 51 FR 18260, et seq. (May 16, 1986), 
apply to the Notes offered in this 
circular. 


3. Sale Procedures 


3.1. Tenders will be received at 

Federal Reserve Banks and Branches 
‘and, at the Bureau of the Public Debt, 
Washington, DC 20239-1500, prior to 
1:00 p.m., Eastern Daylight Saving time, 
Thursday, May 26, 1988. Noncompetitive 
tenders as defined below will be 
considered timely if postmarked no later 
than Wednesday, May 25, 1988, and 
received no later than Wednesday, June 
1, 1988. 

3.2. The par amount of Notes bid for 
must be stated on each tender. The 
minimum bid is $1,000, and larger bids 
must be in multiples of that amount. 
Competitive tenders must also show the 
yield desired, expressed in terms of an 
annual yield with two decimals, e.g., 
7.10%. Fractions may not be used. 
Noncompetitive tenders must show the 
term “noncompetitive” on the tender 
form in lieu of a specified yield. 

3.3. A single bidder, as defined in 
Treasury's single bidder guidelines, shall 
not submit noncompetitive tenders 
totaling more than $1,000,000. A 
noncompetitive bidder may not have 
entered into an agreement, nor make an 
agreement to purchase or sell or 
otherwise dispose of any 
noncompetitive awards of this issue 
prior to the deadline for receipt of 
tenders. 

3.4. Commercial banks, which for this 
purpose are defined as banks accepting 
demand deposits, and primary dealers, 
which for this purpose are defined as 
dealers who make primary markets in 
Government securities and are on the 
list of reporting dealers published by the 
Federal Reserve: Bank of New York, may 
submit tenders for accounts of 
customers if the names of the customers 
and the amount for each customer are 
furnished. Others are permitted to 
submit tenders only for their own 
account. 

3.5. Tenders for their own account will 
be received without deposit.from 
commercial banks and other banking 
institutions; primary dealers, as defined 
above; Federally-insured savings and 
loan associations; States, and their 
political subdivisions or 
instrumentalities; public pension and 
retirement and other public funds; 
international organizations in which the 


United States holds membership; foreign 
central banks-and foreign’ states; Federal 
Reserve:Banks; and Government 
accounts. Tenders from all others must 
be-accompanied by full payment for the 
amount of Notes applied for, or by a 
guarantee from a commercial bank or a 
primary dealer of 5 percent of the par 
amount aplied for. 

3.6. Immediately after the deadline for 
receipt of tenders, tenders will be 
opened, followed by a public 
announcement of the amount and yield 
range of accepted bids. Subject to the 
reservations expressed in Section 4, 
noncompetitive tenders will be accepted 
in full, and then competitive tenders will 
be accepted, starting with those at the 
lowest yields, through successively 
higher yields to the extent required to 
attain the amount offered. Tenders at 
the highest accepted yield will be 
prorated if necessary. After the 
determination is made as to which 
tenders are accepted, an interest rate 
will be established, at a % of one 
percent increment, which results in an 
equivalent average accepted price close 
to 100.000 and a lowest accepted price 


above the original issue discount limit of. 


98.750. That stated rate of interest will 


_ be paid on all of the Notes. Based on 


such interest rate, the price on each 
competitive tender allotted will be 
determined and each successful 
competitive bidder will be required to 
pay the price equivalent to the yield bid. 
Those submitting noncompetitive 
tenders will pay the price equivalent to 
the weighted average yield of accepted 
competitive tenders. Price calculations 
will be carried to three decimal places 
on the basis of price per hundred, e.g., 
99.923, and the determinations of the 
Secretary of the Treasury shall be final. 
If the amount of noncompetitive tenders 
received would absorb all or most of the 
offering, competitive tenders will be 
accepted in an amount sufficient to 
provide a fair determination of the yield. 
Tenders received from Government 
accounts and Federal Reserve Banks 
will be accepted at the price equivalent 
to the weighted average yield of 
accepted competitive tenders. 

3.7. Competitive bidders will be 
advised of the acceptance of their bids. 
Those submitting noncompetitive 
tenders will be notified only if the 
tender is not accepted in full, or when 
the price at the average yield is over 
par. 


4. Reservations 


4.1. The Secretary of the Treasury 
expressly reserves the right to accept or 
reject any or.all tenders in whole or in 
part, to-allot more or less than the 
amount'of Notes specified in Section 1, 
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_ and to make different percentage Ste 


allotments to various classes of isi 
applicants when the Secretary sinisidexs 
it in the public interest. The Secretary's 
action under this Section is final. 


5. Payment and Delivery 


5.1: Settlement for the Notes allotted 
must be made at the Federal Reserve 
Bank or Branch or at-the Bureau of the 
Public Debt, wherever the tender was 


' submitted. Settlement on Notes allotted 


to institutional investors and to others 
whose tenders are accompanied by a 
guarantee as provided in Section 3.5. 
must be made or completed on or before 
Wednesday, June 1, 1988. Payment in 
full must accompany tenders submitted 
by all other investors. Payment must be 
in cash; in other funds immediately 
available to the Treasury; in Treasury 
bills, notes, or bonds maturing on or 
before the settlement date but which are 
not overdue as defined in the general 
regulations governing United States 
securities; or by check drawn to the 
order of the institution to which the 
tender was submitted, which must be 
received from institutional investors no 
later than Friday, May 27, 1988. In 
addition, Treasury Tax and Loan Note 
Option Depositaries may make payment 
for the Notes allotted for their own 
accounts and for accounts of customers 
by credit to their Treasury Tax and Loan 
Note Accounts on or before Wednesday, 


' June 1, 1988. When payment has been 


submitted with the tender and the 
purchase price of the Notes allotted is 
over par, settlement for the premium 
must be completed timely, as specified 
above. When payment has been 
submitted with the tender and the 
purchase price is under par, the discount 
will be remitted to the bidder. 

5.2. In every case where full payment 
has not been completed on time, an 
amount of up to 5:percent of the par 
amount of Notes allotted shall, at the 
discretion of the Secretary of the 
Treasury, be forfeited to the United 
States. 

5.3. Registered definitive securities 
tendered in payment for the Notes 
allotted and to be held in TREASURY 
DIRECT are not required to be assigned 
if the inscription on the registered 
definitive security is identical to the 
registration of the note being purchased. 
In any such case, the tender form used 
to place the Notes allotted in 
TREASURY DIRECT must be completed 
to show all the information required 
thereon, or the TREASURY DIRECT 
account number previously obtained. 
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6. General Provisions 


6.1. As fiscal agents of the United 
States, Federal Reserve Banks are 
authorized, as directed by the Secretary 
of the Treasury, to receive tenders, to 
make allotments, to issue ssuch notices 
as may be necessary, to receive 
payment for, and to issue, maintain, 
service, and make payment on the 
Notes. 


6.2. The Secretary of the Treasury 
may at any time supplement or amend 
provisions of this circular if such 
supplements or amendments do not 
adversely affect existing rights of 
holders of the Notes. Public 
announcement of such changes will be 
promptly provided. 

6.3. The Notes issued under this 
circular shall be obligations of the 


18947 


United States, and, therefore, the faith of 
the United States Government is 
pledged to pay, in legal tender, principal 
and interest on the Notes. 

Gerald Murphy, 

Fiscal Assistant Secretary. 

[FR Doc. 88-11864 Filed 5-23-88; 2:49 pm] 
BILLING CODE 4810-40-M 
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Sunshine Act Meetings 


This section of the FEDERAL REGISTER 
contains notices of meetings published 
under the “Government in the Sunshine 
Act” (Pub. L. 94-409) 5 U.S.C. 552b(e)(3). 


EQUAL EMPLOYMENT OPPORTUNITY 
COMMISSION 


DATE AND TIME: 2:00 p.m. (eastern time) 
Wednesday, June 1, 1988. 


PLACE: Clarence M. Mitchell, Jr., 
Conference Room, No. 200-C on the 
Second Floor of the Columbia Plaza 
Office Building, 2401 “E” Street NW.., 
Washington, DC 20507. 


STATUS: Part of the Meeting will be 
Open to the Public and Part will be 
Closed to the Public. 


MATTERS TO BE CONSIDERED: 


Open Session 


1. Announcement of Notation Vote(s) 

2. A Report on Commission Operations 
(Optional) 

3. Reassessment of November 10, Decision to 
Terminate Pension Accrual Rulemaking 
Under Section 4(f}(2) of the ADEA 


Closed Session 


Agency Adjudication and Determination of 
Federal Agency Discrimination 
Complaint Appeals. 

Note.—Any matter not discussed or 
concluded may be carried over to a later 
meeting. (In addition to publishing notices on 
the EEOC Commission meetings in the 
Federal Register, the Commission also 
provides a recorded announcement a full 
week in advance on future Commission 
sessions. Please telephone (202) 634-6748 at 
all times for information on these meetings.) 


CONTACT PERSON FOR MORE 
INFORMATION: Hilda D. Rodriguez, 


Executive Officer (Acting) on (202) 634— 
6748. 

Dated: May 19, 1988 
Hilda D. Rodriguez, 
Executive Officer (Acting) Executive 
Secretariat. 
[FR Doc. 88-11768 Filed 5-23-88; 10:05 am] 
BILLING CODE 6750-06-M 


FARM CREDIT ADMINISTRATION 
Specia! Meeting 
AGENCY: Farm Credit Administration. 


SUMMARY: Notice is hereby given, 
pursuant to the Government in the 
Sunshine Act (5 U.S.C. 552b(e)(3)), of the 
special meeting of the Farm Credit 
Administration Board (Board). 

DATE AND TIME: The meeting was held at 
the offices of the Farm Credit 
Administration in McLean, Virginia, on 
May 17, 1988, from 10:00 a.m. until such 
time as the Board concluded its 
business. 

FOR FURTHER INFORMATION CONTACT: 
David A. Hill, Secretary to the Farm 
Credit Administration Board, 1501 Farm 
Credit Drive, McLean, Virginia 22102- 
5090, (703) 883-4003, TDD (703) 883-4444. 
ADDRESS: Farm Credit Administration, 
1501 Farm Credit Drive, McLean, 
Virginia 22102-5090. 

SUPPLEMENTARY INFORMATION: This 
meeting of the Board was closed to the 
public. The matter considered at the 
meeting was: 

*Closed Session 

1. Examination and Enforcement Matters; and 


* Session closed'to the public—exempt pursuant 
to 5 U.S.C. 552b(c)(4), (8) and (9). 
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2. Effective date for Interim Regulations 
Relating to Receiverships of System 
Institutions. 

Dated: May 20, 1988. 

David A. Hill, 

Secretary, Farm Credit Administration Board. 

[FR Doc. 88-11767 Filed 5-23-88; 9:22 am] 

BILLING CODE 6705-01-M 


FEDERAL MINE SAFETY AND HEALTH 
REVIEW COMMISSION 


May 18, 1988 


TIME AND DATE: 10:00 a.m., Wednesday, 
May 25, 1988. 


PLACE: Room 600, 1730 K Street, NW., 
Washington, DC. 


STATUS: Open. 


MATTERS TO BE CONSIDERED: The 
Commission will consider and act upon 
the following: 


1. Kaiser Coal Corp., Docket No. WEST 88- 
131-R (Issues include consideration of 
operator's petition for discretionary review). 


Any person intending to attend this 
meeting who requires special 
accessibility features and/or auxiliary 
aids, such as sign language interperters, 
must inform the Commission in advance 
of those needs. Subject to 20 CFR 
§ 2706.150(a)(3) and § 2706.160(e). 
CONTACT PERSON FOR MORE INFO: 
Sandra G. Farrow (202) 653-5629/(202) 
566-2673 for TDD Relay Acting Agenda 
Clerk. 

Sandra G. Farrow 
Acting Agenda Clerk 
[FR Doc. 88-11740 Filed 5-23-88; 9:21 am] 
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Corrections 


This section of..the. FEDERAL REGISTER 
contains editorial corrections of previously 
published Presidential, Rule, Proposed 
Rule, and Notice documents and volumes 
of the Code of Federal Regulations. 
These corrections are prepared by the 


document categories elsewhere in the 


DEPARTMENT OF COMMERCE 


National Technical Information 
Service 


Intent to Grant Exclusive Patent 
License; Cetus Corp. 


Correction 


In notice document 88-11107 
appearing on page 17744 in the issue of 
Wednesday, May 18, 1988, make the 
following correction: 

In the first column, in the 10th line, 
“U.S. Patent No. 4,670,567” should read 
“U.S. Patent No. 4,670,467”. 


BILLING CODE 1505-01-D 


ENVIRONMENTAL PROTECTION 
AGENCY 


40 CFR Part 180 
[PP 5F3256/R953; FRL-3367-2] 
Pesticide Tolerance for AC 222,293 


Correction 


In rule document 88-8509 beginning on 
page 12943 in the issue of Wednesday, 
April 20, 1988, make the following 
corrections: 

1. On page 12943, in the third column, 
under SUPPLEMENTARY INFORMATION, 
the 11th line should read “imidazolin-2- 
yl]-p-toluate and methyl 6-”. 

2. On page 12944, in the first column, 
in the first complete paragraph, the fifth 
line should read “2-year feeding/ 
oncogenic study in rats fed”. 


BILLING CODE 1505-01-D 


DEPARTMENT. OF HEALTH AND 
HUMAN SERVICES 


Food and Drug Administration 
[Docket No. 88M-0092] 


C.R. Bard, inc.; Premarket Approval of 
Dupen™ Long Term Epidural Catheter 


Correction 


In notice document 88-9766 appearing 
on page 15739 in the issue of Tuesday, 
May 3, 1988, make the following 
correction: 

On page 15739, in the second column, 
under SUPPLEMENTARY INFORMATION, in 
the 11th line, “preservation-free” should 
read “preservative-free”. 


BILLING CODE 1505-01-D 


DEPARTMENT OF THE INTERIOR 
Bureau of Land Management 
[CO-940-08-4220-10; C-48465] 


Proposed Withdrawal; Proposed 
Public Meeting; Colorado 


Correction 


In notice document 88-8549 appearing 
on page 12826 in the issue of Tuesday, 
April 19, 1988, make the following 
correction: 

In the second column, under T. 11 S., 
R. 104 W., the first line should read , 
“sec. 3, lots 3 and 4;”. 


BILLING CODE 1505-01-D 


DEPARTMENT OF LABOR 
Mine Safety and Health Administration 
30 CFR Part 75 


Ventilation Standards for Underground 
Coal Mines; Public Hearings 


Correction 


FR Doc. 88-10641 was published on 
page 16872 in the issue of Thursday, 
May 12, 1988. The document announces 
public hearings on a proposal to revise 
existing safety standards for ventilation 
at underground coal mines. It was 
published in the Rules section of the 
Federal Register. Tle document should 
have appeared in the Proposed Rules 
section. 
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DEPARTMENT OF TRANSPORTATION 
Coast Guard 

46 CFR Part 154 

{CGD 82-042] 

Specification for Hand Held Flashlights 


Correction 


In rule document 88-11081 beginning 
on page 17702 in the issue of 
Wednesday, May 18, 1988, make the 
following correction: 


§ 154.1 [Corrected] 

On page 17705, in the third column, in 
§ 154.1(b), under the heading “American 
Society for Testing and Materials”, in 
the seventh line, “154.1400(c)(40)” 
should read “154.1400(c)(4)”. 


BILLING CODE 1505-01-D 


DEPARTMENT OF TRANSPORTATION 
Federal Aviation Administration 


14 CFR Parts 21, 25, and 36 


[Docket No. 23340 Amendment Nos. 21-62, 
25-63, and 36-15] 


Standards Governing the Noise 
Certification of Aircraft 


Correction 


In rule document 88-10005 beginning 
on page 16360 in the issue of Friday, 
May 6, 1988, make the following 
corrections: 

1. On page 16360, in the third column, 
in the first complete paragraph, in the 
third line, “are” was misspelled. 

2. On page 16362, in the first column, 
in the second paragraph, in the 10th line, 
insert a comma after the word 
“comments”; and “had” should read 
“has”. 

3. On the same page, in the third 
column, in the first complete paragraph, 
in the 16th line, “regulation” was 
misspelled; and in the 18th line, 
“implementation”was misspelled. 

4. On the same page, in the same 
column, in the second complete 
paragraph, in the last line, “aircraft” 
was misspelled. 

5. On page 16364, in the first column, 
in the first paragraph, in the first line, 
“comments” should read “commenters”. 

6. On the same page, in the same 
column, in the fifth paragraph, in the 


BEST COPY AVAILABLE 
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first line, ““§ 36.7(e)(1)" should read 
“§ 36.7(c)(1)”. 

7. On the same page, in the third 
column, in the first complete paragraph, 
in the seventh line, “limit” should read 
“limits”. 

§ 36.7 [Corrected] 
8. On page 16366, in the first column, 


in § 36.7(c)(1), in the first line, “There” 
should read “The”. 


§ 36.1581 [Corrected] 


9. On the same page, in the third 
column, in § 36.1581(a), in the 12th line, 
“marketing” should read “markings”; 
and in § 36.1581(b), in the 6th line, “the” 
should read “and”. 


Note: For a Department of Transportation 
correction to this document see the Rule 
section of this issue. 


BILLING CODE 1505-01-D 


DEPARTMENT OF THE TREASURY 
Internal Revenue Service 


26 CFR Part 1 
[EE-184-86] 


Income Taxes; Continued Accruals 
Beyond Normal Retirement Age 


Correction 

In proposed rule document 88-7880 
beginning on page 11876 in the issue of 
Monday, April 11, 1988, make the 
following corrections: 


Federal Register / Vol. 53, No. 101 / Wednesday, May 25, 1988 / Corrections 


1. On page 11877, in the third column, 
in the first paragraph, in the 11th line, 
“defined " was misspelled. 


§ 1.411(b)-2 [Corrected] 

2. On page 11881, in the first column, 
in § 1.411(b)-2(b)(4)f{iii)(B), in the 11th 
line, “play” should read “plan”. 

3. On page 11883, in the third column, 
in § 1.411(b)-2(d)(1), in the 11th and 12th 
lines remove “joint and survivor annuity 
or the subsidized portion of a”. 


§ 1.411(c)-1 [Corrected] 

4. On page 11886, in the first column, 
in § 1.411(c)-1(f)(2), in the first and 
second lines remove “after retirement”; 
and in the eighth line “411(b)(1)(HO” 
should read “411(b)(1)(H)”. 


BILLING CODE 1505-01-D 
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ENVIRONMENTAL PROTECTION 
AGENCY 


[OPP-36159; FRL-33838] 


Strychnine; Notification of District 
Court Order 


AGENCY: Environmental Protection 
Agency (EPA). 

ACTION: Notification of district court 
decision. 


SUMMARY: This notification is being 
published pursuant to the April 11, 1988 
order of the United States District Court 
for the District of Minnesota in the case 
of Defenders of Wildlife v. 
Administrator. It includes the order of 
the court enjoining the registrations of 
the pesticide strychnine for above- 
ground uses. 


FOR FURTHER INFORMATION CONTACT: 
Judith W. Wheeler, Office of General 
Counsel (LE-132P), U.S. Environmental 
Protection Agency, 401 M St., SW., 
Washington, DC 20460, (202) 382-7510. 
SUPPLEMENTARY INFORMATION: On April 
11, 1988, the United States District Court 
for the District of Minnesota issued an 
Opinion and Order in the case of 
Defenders of Wildlife v. Administrator 
(Civil No. 4086-687). The decision in that 
case relates to the continued registration 
of the pesticide strychnine for the 
above-ground uses. 

The plaintiffs sued EPA in regard to 
the partial withdrawal by the Agency of 
a 1983 Notice of Intent to Cancel the 
registrations for above-ground use of 
strychnine and the issuance of a new 
Notice of Intent to Cancel in March, 
1987, pursuant to the Federal Insecticide, 
Fungicide, and Rodenticide Act (FIFRA), 
which allowed for the continued use of 
strychnine for control of prairie dogs, 
ground squirrels and meadow mice if 
certain changes were made to the 
pesticide labels. 

The court found the Agency to be in 
violation of the Administrative 
Procedure Act, the Endangered Species 
Act, the Migratory Bird Treaty Act and 
the Bald and Golden Eagle Protection 
Act. Accordingly, the court provided 
declaratory and injunctive relief as set 
forth in the court's opinion. The 
injunctive relief provided by the court to 
plaintiffs appears to require that EPA 
take immediate action to suspend or 
temporarily cancel all registrations of 
strychnine for above-ground use. 

The court further ordered that EPA ° 
publish notice of the court's order and 
notify by letter all registrants of 
strychnine for above-ground uses of the 
order. This notice satisfies that portion 
of the court's order relating to 
publication of the notice. 


EPA is currently examining its legal 
options in regard to the court's decision. 
Until and unless the court takes further 
action, the order of the court is effective 
and binding. Therefore, each registrant 
and applicator should carefully study 
the court's order and determine what 
actions are necessary and appropriate. 
The text of the court's order follows: 


Memorandum Opinion and Order 
[Civil 486-687] _ 

Defenders of Wildlife, the Sierra Club, and 
Friends of Animals and their Environment, 
Plaintiffs, vs: Administrator, Environmental 
Protection Agency; and Secretary, 
Department of the Interior, Defendants, and 
American Farm Bureau Federation, a non- 
profit corporation, Intervenor-Defendant. 


Brian B. O'Neill, Esq., Faegre & Benson, 
2300 Multifoods Tower, Minneapolis, MN 
55402, for plaintiffs. 

Charles R. Shockey, Esq., United States 
Department of Justice, P.O. Box 7369, 
Washington, DC 20044-7309, for defendants 
Administrator of Environmental Protection 
Agency; and Secretary, Department of the 
Interior. 

Richard L. Krauss., American Farm Bureau 
Federation, 225 Touhy Avenue, Park Ridge, IL 
60068, for intervenor-defendant, American 
Farm Bureau Federation. 


Plaintiffs Defenders of Wildlife, the 
Sierra Club, and Friends of Animals and 
Their Environment, bring this action 
challenging the registration of 
strychnine pesticide and rodenticide 
(strychnine) for certain above-ground 
uses. Defendants are the Administrator 
of the Environmental Protection Agency 
(EPA), who has responsibility for 
registering products containing 
strychnine, and the Secretary of the 
Interior, who is required to consult with 
the EPA and recommend safeguards 
when strychnine use might jeopardize 
any endangered or threatened species. 
Intervenor-defendant American Farm 
Bureau Federation represents farmers 
and ranchers who use strychnine to 
control rodents. 

This action is brought under several 
federal statutes: the Endangered Species 
Act (ESA), 16 U.S.C. 1531-1543 (1982); 
the Migratory Bird Treaty Act (MBTA), 
16 U.S.C. 703 et seg. (1974); the Bald and 
Golden Eagle Protection Act (BGEPA), 
16 U.S.C. 668 eft seg. (1986); the National 
Environmental Policy Act (NEPA), 42 
U.S.C. 4332 (1975); and the 
Administrative Procedures Act (APA), 5 
U.S.C. 501 et seg. (1966). The complaint 
alleges that defendants have, by their 
continuing approval of strychnine for 
certain above-ground uses, illegally 


1 The only strychnine uses challenged here are 
against prairie dogs, ground squirrels, and meadow 
mice. 
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“taken” 2 threatened and endangered 
species in violation of several Acts. It 
further alleges that defendants failed to 
assist the recovery of species, failed to 
prepare an environmental impact 
statement regarding the effects of 
continued registration of strychnine, and 
have acted arbitrarily and capriciously 
throughout the strychnine registration 
process, in violation of the APA. 
Jurisdiction is alleged under 28 U.S.C. 
1331 and 16 U.S.C. 1540(g)(1). 

Plaintiffs want injunctive and 
declaratory relief and attorney's fees. 
Plaintiffs seek to rescind a March 1987 
“Notice of Intent” by the EPA which 
permits continued use of strychnine; an 
injunction requiring the EPA to adopt 
instead a more restrictive 1983 ‘Notice 
of Intent to Cancel” strychnine; and a 
court order requiring defendants to 
engage in further study on the effect of 
continued above-ground strychnine use 
on threatened and endangered species. 

Before the court are cross motions for 
dismissal and for summary judgment by 
plaintiffs, defendants, and intervenor- 
defendant. Plaintiffs seek summary 
judgment on all claims except count 6— 
the NEPA challenge, for which they seek 
dismissal without prejudice. Defendants 
move for dismissal for failure to state a 
claim and for lack of standing, and they 
seek summary judgment on all counts.* 
All parties agree that there are no 
disputed material facts and that the 
entire matter should be resolved on 
these motions. They disagree somewhat 
on the proper record. Defendants urge 
that the APA claims should be based 
solely on the administrative record 
which was before the EPA at the time of 
the pre-1987 administrative actions. 
Plaintiffs argue that more than the 
administrative record is involved since 
their challenge is broader than an 
appeal of administrative action. 


2 The term “take” or one of its derivatives is used 
in several statutes to connote the varied ways in 
which a member of a protected species can be 
injured, captured, killed or otherwise harmed. In 
this instance it generally means killed by strychnine 
poison. Plaintiffs allege that illegal “takings” occur 
to numerous species, including gold eagle, bald 
eagle, other migratory birds, and other endangered 
birds and mammals. Lists of the affected species are 
noted below. 

3 Defendants’ and intervenor-defendant's 
positions are similar. Except where otherwise noted. 
references to “defendants” include both defendants 
and intervenor-defendant. 

* Plaintiffs now seek to dismiss count 6, the NEPA 
claim, without prejudice. Defendants argue for 
dismissal with prejudice given the lateness of the 
request. Defendants have extensively briefed their 
motion for summary judgment on count 6, and 
plaintiffs have not responded. On the basis of this 
record and Fed. R. Civ. P. 41(a)(2), count 6 should be 
dismissed with prejudice. 
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Strychnine,.or stryclinine sulfate: 
(strychnine)'is:tiie active ingredient’in 
numerous pesticides:and!rodenticides: 
Until recently manyof these were 
registerediby the-EPA fornumerous 
above-ground uses: to-control'rodents; 
lagomorplis:(rabbits; hares; and ’pikas), 
and'birds; EPA. Strychnine Position 
Paper 4, at 1 (September 30},1983); EPA 
Ex..No).265)5 (hereafter P:D: 4):. 
Strychnine is most' commonly usedias:a: 
graim bait;,and:is: primarily usediagainst 
groundisquirrels:and:praitie dogs:.P?D:.4). 
at 1. Up twonezhalfimillion:pounds 
annually oft stnychnine:bait is:used}, 
primarily im westermstates for rodent 
control in: rangeland) pasture. andi 
croplandi. BD}. 4}, at. 

EPA: regulations require: that baits:be 
placed'im a manner in which the: 
targeted species: alone is likely to ingest 
the:poisom. Strychnine issnon-seléctive, 
however; it kills:anything whichingests 
a lethalidose..Mortality can occur to 
both “target” and: “non-target” species— 
non-target being any. species which the 
stryclinine is not intended to kill; but 
which nonetheless:ingestsit:.Primany’ 
poisoning occurs when a lethalidose:of 
strychnine: is: directly ingested: by, 
consuming the:gpaii baitt. Montality can: 
also oacur through: ‘secondary, 
poisoning:’ when:aicarnivore:ingests:a 
lethal dose: by, consuming:am animal! or 
bird which:has:ingestedistrychnine:on 
carcass with unmetabolized|strychnine: 
See EPA Strychnine:Position:PaperP:D:. 
%, at 25 (September 1980); EPA Ex..Noi. 
78, (P:Di. 4%}. 

Strychnine:isi registered! by ERA unden 
the precedures:establishediby the: 
Federal Insecticide;, Fungicide;, andi 
Rodenticide: Actt(FIFRA\).7 WiS:C..Sec: 
136 et. seq. (1979);.Both negistnatiomand: 
cancellation of a controlled pesticide 
involves a process formerly known as a 
RebuttaliPresumptiom Against: 
Registratiom(RPAR)andinow called 
Special Review.® The: burdemia:om 
propenents: of: a challenged: use of: a: 
controlled pesticide: ts:prove thatiitidbes 
not: Have-any unreasonably adverse 
effect: on: the-environment..7 UWIS.C.. 
136a(c). The EPA. may cancel! ormodify. 
a registratiom when:evidence: arises: that 
the pesticide may be causing 
unreasonable adverse effects. The RRAR 
is concluded. by a “Notice-ofi 


* Citations to EPA Exhibits refer to the record of 
the EPA administrative proceedings. All references 
to the administrative record will generally be 
referred to by that’‘number. E.g., EPA EX. No. 1. 

® Most the defendants’ actions challenged here 
occurred before the name change and will be 
referred to as the RPAR process. The RPAR (now 
“Special Review”) process is set forth at 40.CFR 
Part 154 (1987). 


Determination” where. the:agency 
explains whether the-pnesumptiomofi 
risk is rebutted, and: explains: amy 
changes it the:registratiom 

The: challenge:against! abawe+gnound 
strychnine:use:attissue Here: firmealliy 
begamin:1976 when: the: EPA begam the: 
review of potentially adverse effeats:of 
strychnine. The review resultediim EPA 
Position Documenttti (October 27,, 1976}: 
ERA Ex. No:.23;\(P.Di.1)}. Later. thatt year. 
the EPA published 'a Rebuttable 
Presumption Against Registration (41: FR’ 
52810 (December 1,,1976), EPA: Ex: Nm» 
28,.which required iregistrants tm come 
forward: with evidence-rebutting the 
presumptiom that continued regisiratiom 


exceeded! a penmissitil levell off risk. The 


registrants: were-required tm adiihess: 
whether all!continuedioutdvor above 
ground use of strychnine would.cause: 
acute toxicity to non-target'species;and! 
fatality to endangered species. The EPA 
received numerous response (sic) from 
federal.and state:agencies, agricultural 
groups; and individuals. 

As part'of the RPAR process, the: 
United States Fish and Wildlife Service 
(FWS),; a division administered’ by; 
defendant Secretary of the Department’ 
of the Interior, begarra: “jeopardy 
investigation” pursuant! tmESA\ Section 
7, 16U!S.C:.1636(¢)'(@ “Section 7” 
investigation)! The FWS is: charged! with 
determining: at! the earliest’ possible time 
if agency action may affect! endangered 
or threatened!species: The FWS reports 
its findings by issuing:a biolbgical! 
opinion: In 1979} the FWS:issuedia 
biological’ opinion.to the EPA, 
summarizing the findings:of the Section 
7 investigation. EPA Ex..No: 65: The 
opinion noted'18endungered! species 
which were “likely to be:jeopardized if 
the above-ground’ usage of strychnine as; 
presently registeredistiould’ occur in the 
areas where: these species are found!” 
EPA Ex. No: 65), at! 16-29)" No likely 
jeopardy was:found to bald’ eagles: and 
to peregrine falbons; impart’ because 
there was: nmwevidence:of mortality to 
these species attributable to ingestion of 
strychnine: The biological! opinion 
recommended! that’ above-ground’ use of 
strychnine should’ be proliibited’ in 
geographical! areas: wiere it' might 
joepardize tlie:continued existence of 
the noted species:or adversely modify. 


7 The potentially jeopardized species:expressly 
noted in the biological opinion are the following: 
Utah Prairie Dog, Morro Bay Kangaroo Rat, Salt 
Marsh Harvest Mouse, Red Wolf, Masked 
bubwhite, Dusky Seaside Sparrow, Cape-Sable 
Sparrow, Mississippi Sandhill Crane, Puerto Rican 
Plain Pigeon, Attwaters Greater. Prairie chicken, 
Yellow-Shouldered Blackbird, Laysan Finch; Nihoa 
Finch, California Condor, Black-Footed Ferret; San 
Joaquin Kit Fox, Gray Wolf, and Grizzly Bear. 
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their critical’ habitat: ERA. Ex. Nin 65}. at! 
33. 

Continuing with the RPAR process; 
the EP, im1980} produced! D.2/ 3 It 
was based on the EPA's own expertise; 
onithe:-FWS,biologicalicpinion,,andiom 
informatiom received: during: the public 
commenttperiod:.P’D:.2/3; wana 
preliminary examinatiomof evidence 
supporting,and. rebutting, the-oniginal: 
presumptions, whichipermiited: 
strychnine to. be registered. See-45;ER 
73602 (Nowember 1980)'EPRA Ex..No. 85:8 
It contained:over.100.pages of data.and: 
analysis, and.suggested.cancellation or 
modifications,in the registratiomof: 
strychnine: fam dozens;afi species 
commonly controlled. by, aliove-gpaundt 
placement of lacedibaits. See P2D).2/3,at 
100-02. The EPA. found likely jeopardy, 
to 16 of the endangered. species citediin 
the biological opinion if strychnine were 
used in their. environment. It also. noted 
special concern:for the:peregrine:falcon: 
and Aleutian Canada goose.®’P.D. 2/3, 
at 31. In 1982 Congress amended the 
ESA to require the FWS tovinclude in.the 
biological! opinioma statement 
permitting an “incidental' taking” if'an 
agency action is.likely to harm.members 
of'amendangered species: without: 
jeopardizing the entire species: This 
amendment didinot' affect tle: 1979* 
biological opiniom 

The EPA'S next’ stepim tte RPAR 
process was:P°D) 4 issued! om September 
30, 1988:. PD) 4:adbpted! im great pant tlie 
findings: andi analysis: of PD: 2/3: It 
reasoned that! the likely jeopardy: to 
endangered! species: outweighed 
economic: benefits to most‘ continued’ 
strychnine-uses: The document'noted’ 
that effective-alternatives:tw stryciinine 
were-available which posed! less: threat’ 
tonon+target' species:and! whiclr were 
only: marginally more-expensive: PD) 4; 
at 19-26. The EPS noted! witth particular 
detailistnychnine’simpactiom six 
endangenedi species:) Itt alsmnotedi 


® The EPA states the purpose of the document.in 
the introductory section.of:P’D) 2/8, ERAxexamined 
both the riske.associated:withnuse-ofithe:pesticide 
(dangerousstoxicity,or otherrunreasonable-adverse 
effects) and the-benefitssoficontinuediuse: The 
principal.focus-is on.economic impactss.however: 

The final Agency decision istiaseetiupon 
achieving:the goal of a:pesticide-performing its 
intended function .without:causingzunreasonable 
adverse effects omthe-environment PD. 2/3) atti 

® The FWS biological opiniomfoundino likely 
jeopardy forthe peregrine:falcomorrAleutian 
Canada goose: That:exclision was: basedion partof 
the lack of evidence of falcon mortality attributable 
to strychnine. EPA\Exhibit No..65,at 7? The EPA 
nonetheless exercised its prerogative:of restricting 
strychnine use out of convern for likely detriment to 
those species. P.D. 2/3, at:31. 

10 Attwater's greater prairie chicken, rediwolf, 
Aleutian Canada goose, San Joaquin kit fox, black- 
footed ferret, and California:condor. P.D: 4 at 7-12: 
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special concern for the Aleutian Canada 
goose and peregrine falcon, assessing 
greater risk-to these species from above- 
ground strychnine than did the FWS. 
P.D, 4, at 12 

In P.D. 4 the EPA restated its intent to 
cancel registration of strychnine for 
above-ground use against most target 
species, including prairie dogs and 
meadow mice; and it announced 
modifications in the terms and 
conditions of registration for use against 
other species, including ground 
squirrels. P.D. 4 noted that continued 
registration for ground squirrel control 
was contingent upon the agency 
receiving more data on the “lowest 
efficacious bait concentration for ground 
squirrels.” However, the EPA 
nonetheless proposed allowing 
continued but restricted use while that 
data was compiled. P.D. 4, at 42. After 
P.D. 4 was published, several parties 
alleged that the sole impetus for the 
proposed cancellations or modifications 
was concern for the endangered black- 
footed ferret. The text of P.D. 4 does not 
limit its concern to solely that species, 
however. 

After P.D. 4 was compiled, a Notice of 
Intent To Cancel was then published in 
the Federal Register, 48 FR 48523 
(October 19, 1983), EPA Ex. No. 266 
(hereafter 1983 Notice of Intent To 
Cancel), which formally announced the 
proposed changes. Under FIFRA, the 
published notice would constitute the 
final agency action unless a hearing was 
requested within 30 days by someone 
adversely affected. 7 U.S.C. 136(d)(b). If 
a request is made, the status quo for 
registrations is maintained while a 
hearing is pending. In this case, EPA 
received requests for a hearing from the 
states of Wyoming and South Dakota 
and other interested parties.'* 

A hearing was scheduled before a 
hearing officer and a number of parties 
eventually joined the action.!? The EPA 


'! No request for hearing was filed as to the 
EPA's Notice To Cancel registration of strychnine 
for control of deer mice, chipmunks, mountain 
beavers, opossums, jackrabbits, kangaroo rats, and 
cotton rats. Strychnine registrations for these uses 
were therefore canceled. FIFRA, 7 U.S.C. 126d(b). 
The only pending challenge before the hearing 
officer was the proposed ban on registrations for 
use on prairie dogs and meadow mice, and the 
restrictions on use against ground squirrels. See 
EPA Ex. No. 297, at 7, n.5. Those three uses are 
therefore the only subject of this action. 

‘2 The administrative appeal was docketed as Jn 
re State of Wyoming, et al. FIFRA Docket No. 518. It 
involved the EPA, the States of Wyoming and South 
Dakota, the American Farm Bureau Federation, the 
Department of the Interior, the United States 
Department of Agriculture, Defenders of Wildlife, 
and the Sierra Club. See Notice, 52 FR 6762 (March 
4, 1987 at 6762, EPA Ex. No. 289). 


submitted a brief to the hearing officer 
stating its position in support of the 
proposed cancellations. See EPA Ex. No. 
297. The brief did not point to black- 
footed ferrets as the focus of concern for 
the cancellations, but rather expressed a 
more general concern for numerous 
species. 

Before the hearing date settlement 
negotiations began, and the hearing was 
suspended. The discussions apparently 
lasted nearly two years, from 1984 
through 1986. During that time the FWS 
issued a second biological opinion 
assessing jeopardy to the black-footed 
ferret. EPA Ex. No. 280 (November 1984 
biological opinion). The FWS concluded 
that pre-control surveys of prairie dog 
colonies would effectively preclude 
jeopardy to any remaining wild ferrets. 
The November 1984 biological opinion 
superseded the March 1979 opinion as to 
ferrets. 

In the summer of 1986 the dispute was 
settled with all but two parties.'* See 
EPA Ex. No. 352. No administrative 
hearing was therefore ever held. 
Plaintiffs Defenders of Wildlife and 
Sierra Club were parties to the hearing, 
and did not enter the written settlement 
agreement. The agreement was 
formalized by publishing a Notice of 
Intent to Cancel, 52 FR 6762 (March 4, 
1987), EPA Ex. No. 289 (hereafter March 


1987 Notice). The Notice became final 


after thirty days. The March 1987 Notice 
permitted the continued registrations for 
above-ground use of strychnine for 
control of ground squirrels, prairie dogs, 
and meadow mice. It required label 
restrictions on all strychnine baits, and 
pre-control surveys of prairie dog 
colonies by the FWS and state 
authorities to assure that there is no 
evidence of black-footed ferrets living in 
the area. See EPA Ex. No. 289. 

Plaintiffs now challenge defendants’ 
actions leading up to the settlement and 
the March 1987 Notice. They claim that 
the EPA did an “about-face” by 
reversing the well-founded and 
deliberately conceived 1983 Notice of 
Intent to Cancel, without an adequate 
scientific basis. They argue that the last 
formal study was P.D. 4 which 
recommended a ban on most uses. Thus, 
they argue, the settlement was reached 
to accommodate western state 
agricultural interests, but had no 
scientific justification. Defendants assert 
that the settlement was an appropriate 


13 The EPA explained at the hearing before this 
court that the Administrator retains authority to 
settle disputes notwithstanding the objection of 
some parties. The Administrator determined that 
the objecting parties—Defenders of Wildlife and 
Sierra Club—would not be adversely affected by 
the settlement. : 
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resolution of the 1983 Notice of Intent to: 
Cancel. They claim that the motivation - 
behind each FWS biological opinion and 
the EPA Position Documents which 
recommended against continued 
registration was concern for the black- 
footed ferret. That concern was allayed 
by the 1984 FWS jeopardy study which 
suggested that pre-control surveys were 
an adequate precaution. 

Plaintiffs commenced this action on 
August 26, 1986. They have accumulated 
numerous documents from -discovery 
and Freedom of Information Act (FOIA) 
requests, indicating mortality to 
protected species from strychnine 
poisoning.'* Plaintiffs submitted the 
non-target kill book to the EPA in 
January 1987 to counter EPA claims that 
there was no evidence of eagle and ~ 
peregrine falcon deaths caused by 
strychnine. Plaintiffs also submitted an 
affidavit by Keith Cline (attachment A 
to O'Neill Affidavit) which alleges that 
less than 3.5 percent of bald eagle 
deaths are discovered and reported. 
Plaintiffs use this to allege that the 
number of actual strychnine-caused 
deaths is a large multiple of those 
documented. 

In September, 1987, approximately 
one year after this action was 
commenced, the EPA again reinitiated 
Section 7 consultations with the FWS. 
See Defendants’ Exhibit No. 359, 
“Supplement to Administrative 
Record.” !5 The consultation was 
apparently initiated in response to 
plaintiffs’ non-target kill book data. In 
the request for consultation the EPA 
also seeks an “incidental take” 
statement from FWS to authorize in 
advance any incidental harm to 
threatened or endangered species 
caused by agency action. 


Defendants argue that this action 
must be dismissed because plaintiffs 
have failed to exhaust the 
administrative remedies provided under 
FIFRA. They argue that cancellation of 
the registration of a pesticide can only 
be accomplished under the procedures 
set forth in'FIFRA, 7 U.S.C. 136d(b). 
Defendants claim that plaintiffs in effect 


14 This evidence has been compiled into an 
exhibit which will hereafter be referred to as the 
“non-target kill book.” Plaintiffs’ Appendix, volume 
Il. It documents numerous strychnine kills over 
several decades. It cites, for example, 37 bald eagle, 
17 golden eagle, and 5 peregrine falcon deaths since 
1979 from primary or secondary strychnine 
poisoning. 

45 Plaintiffs challenge defendants’ 
characterization of this evidence as a “supplement 
to the administrative record.” They argue that these 
documents were not before the Agency when the 
challenged administrative actions were undertaken. 
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seek to cancel the registration of 
strychnine, but dress their FIFRA claim 
in the clothing of the APA and federal 
environmental statutes. Two of the 
plaintiffs, Sierra Club and Defenders of 
Wildlife, were parties to FIFRA 
administrative proceedings but chose to 
forgo appeal under FIFRA by failing to 
object formally to the March 1987 Notice 
of Intent to Cancel. Defendants 
therefore argue that plaintiffs’ sole 
remedy is to petition the EPA to cancel 
the current registration and thereby 
obtain a judicially-reviewable decision. 
FIFRA, 7 U.S.C. 136n. Merrell v. 
Thomas, 608 F. Supp. 644, 647 (D. Ore. 
1985), aff'd 807 F.2d 776 (9th Cir. 1986), 
cert. denied, 108'S. Ct. 145 (1987) (FIFRA 
provides exclusive mechanism for 
canceling or suspending herbicide 
registration). 

The intervenor-defendant in addition 
argues that the entire action should be 
dismissed for lack of jurisdiction or 
failure to state a claim since FIFRA 
provides plaintiffs’ sole remedy. 
Environmental Defense Fund, Inc. v. 
Environmental Protection Agency, 485 
F.2d 780 (D.C. Cir: 1973) (district court 
had no jurisdiction over FIFRA action 
pending in court of appeals); Fied/er v. 
Clark, 714 F.2d 77 (9th Cir. 1983) (no 
private right of action under FIFRA). 

Plaintiffs respond that Congress has 
neither expressly nor impliedly 
precluded judicial review under the 
APA of administrative action which 
touch on the registration of pesticides. 
See, e.g., Sierra Club v. Peterson, 705 
F.2d 1475, 1478 (9th Cir. 1983) (FIFRA 
should not be read to preclude judicial 
review under APA). Plaintiffs argue that 
their choice to forgo a new FIFRA 
proceeding does not preclude this 
challenge based on the APA and other 
environmental statutes. They argue that 
the APA review provisions’should be 
liberally construed to permit this 
challenge absent congressional 
limitations, and none are present here: 
Japan Whaling Assoc. v. American 
Cetacean Soc., 478'U.S. 221, 106'S. Ct. 
2860, 2866, n.4 (1986) (review of agency 
action under APA available absent 
convincing legislative intent to precliide 
review). Judicial review of agency action 
is favored, they argue, and'this actiomis 
consistent with thatigoal. 

Defendants’ exhaustion claim relies 
strongy on‘the-district court'opiniomin 
Merrell v. Thomas; 608 °F: Supp: at'1647, 
which Held‘that’a private-action brought! 
under NEPA was-an improper-vehiclé to 
effect the cancellation of herbicides: 
Merreil'did ‘not hold, however, that’ 
failure to exhaust FIFRA proceedings 
precludes:challenges based‘on:statutes 
which provide’an independent’ source:of’ 


jurisdiction, The appellate opinion 
addressed that issue*squarely: 


We do not hold that Merrell'ssconduct 
amounted to a failure to exhaust 
administrative remedies. If Merrelliiiadisued 
to cancel or suspend pesticide*registrations, 
such a holding-might be appropriate on these 
facts. [citation omitted.| But'Merrell sued 
instead tovcompel'the EPA to-comply with 
NEPA when registering pesticides under 
FIFRA. Faced with a similar suit'against a 
different agency, we:conclided that'a 
plaintiff was not obliged to exhaust his 
statutory remedies, because 28 UiS.C. Sec. 
1331, NEPA, and.section 10(a) of the 
Administrative Procedures Act, 5 U.S.C. Sec. 
702, combined to create an independent 
ground of jurisdiction. Jones v:.Gordon, 792 
F.2d 821, 824 (9th Cir. 1986) (suit'to set aside 
permit granted under the Marine Mammal 
Protection Act of'1972 because no EIS had 
been prepared). Onthat basis, we reach the 
merits in this case: 


Merrell, 807 F.2d at 782 n.3. 


The situation presented hereis 
similar. Plaintiffs‘do not’seekdirectly to 
cancel registrations under FIFRA. 
Rather, they want to require: defendants 
to comply with the-APA, aswell asthe 
ESA, MBTA, and'BGEPA. Here, as in 
Merrell; there:is an independent ground 
for jurisdiction, .so plaintiffs need not 
exhaust’ administrative remedies. 

Nor does the language of FIFRA 
expressly or impliedly preclude 
independent review. Sierrra Club v. 
Peterson, 705 F.2d at 1478 (silence in 
FIFRA should notbe read to preclude 
judicial review under the APA). “(T)he 
rule is that the cause of action for 
review of [agency action under the APA] 
is available absent some clear and 
convincing evidence of legislative intent 
to preclude review.” Japan Whaling 
Asso., 106 S.Ct. at 2866, n.4, (citing Block 
v. Community Nutrition Institute;.467 
U:S. 340, 345 (1984)); Citizens to 
Preserve Overton Park, Inc. v. Volpe, 
401 U.S. 402, 410 (1971);.A.careful.review 
ofithe statute:and opinions which:have 
examined ‘it reveals novindication that 
Congress intended FIFRA to preclude 
separate review of agency. action. under 
the APA,or other:statute: Accord/Sierra 
Clubiv..Peterson;.705.F:2d at 1478; 

As’ part of'their exhaustion challenge, 
defendants also assert‘that the agency 
actions challenged here.are not.finaliand 
not.amenabile to review._ Defendants 
argue*thatithere*is‘nofinal'EPA action 
because plaintiffs: Have not'sought 
reversal.of. the March.1987’ Notice. 
Plaintiffs;in:contrast}-urge:that either: 
the 1986‘settlementior the: March'1987 
Notice:was'a:sufficiently. final!action.to 
permit.this.challénge: 

In.orderfor plaintiffs! APA\challenge: 
to proceed; the’challenge-action:must'be 
final within the-définitiomof'tle APA: 
Court’ have interpreted the finality 
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element'in.a: pragmatic way: See F.T.C. 
v. Standard 'Qil:€o:.of Calif., 4490'S. 
232, 239-40:(1980);.Factors:to:consider 
include-whetherthe.agency-action is a 
threshold inquiry or has’status of:law 
and imposes:definite and immediate 
impact on petitioner and.whether the 
legal issues are fit for judicial resolution. 
Id. at 239-43. A major consideration in 
determining finality is the legal or 
practical effect on the party seeking 
judicial review. See /d. at 243. 

Many of the reasons often cited for 
delaying judicial review are absent here. 
There is no indication that further 
administrative proceedings are 
necessary for the EPA to “correct its 
mistakes” or “apply its expertise.""?® 
Weinberger v. Salfi, 422.U.S. 749, 765 
(1975)..Nor will judicial resolution of this 
dispute cause piecemeal litigation or 
promote other inefficiencies. See F.T.C. 
v. Standard Oil; 449 U.S. at'242-43. The 
EPA finalized'the terms of the 1986 
settlement by publishing the March 1987 
Notice.-Other than the recent request for 
a biological-opinion:from the FWS, there 
are no pending’agency proceedings. The 
consultation began'well'after the 
litigation started, perhaps in response to 
it. The APA challenges before the court 
therefore present issues of law fit for 
judicial resolution: Considering all the 
circumstances, defendants’ actions are 
final within the meaning of APA, 5 
U.S.C. 704, and therefore:subject to 
review. Defendants’ motion:to dismiss 
for failure-toexhaust: administrative 
remedies should ‘therefore by denied. 


Il 


Defendants:argue that plaintiffs lack 
standing to bring-this action. They assert 
that.plaintiffs suffer no,particularized 
injury which is:traceable to the EPA 
actions challenged here. Ad/envv. 
Wright, 468:U:S. 737,.751:(1984). They 
also claim that.although plaintiffs are 
interested:in.studying and.considering 
endangered.species,,the:intensity of: 
plaintiff's interest.alone is not.enough.to 
confer standing,. Va/ley Forge Christian 
College v. Americans:United for 
Separation of Church and State,.Inc., 
454 U-S. 464, 474-75 (1982); Sierra.Club 


'6 Plaintiffs participated vigorously inthe RPAR 
process and consistently, made their positions 
known. Deféndants rejected ‘plaintiffs’ arguments 
and settledithe chatlenge*to the-1983 ‘Notice over 
plaintiffs’ objections. Defendants-argue:that 
plaintiffs should have petitioned to begin anew the 
RPAR process which had just been completed after 
a ten year period: Viewing plaintiffs: situation 
pragmatically, further administtative:challenge 
would have been fatile: Carrying defendants’ 
argument to its extreme: plaintiffsswould neveribe 
entitled to judicial review-since:plaintiffs:could 
repeatedly challenge any,registrationssthrough the 
RPAR process. 
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v. Morton, 405 U.S. 727 (1972). They 
argue that no injury resulted from the 
March 1987 Notice since it imposed 
greater restrictions against strychnine 
use than existed in the past. Further, the 
alleged strychnine-related deaths are 
not traceable to the EPA action 
contested here. 

Plaintiffs respond that they are proper 
parties to raise claims under 
environmental statutes and to challenge 
the defendants’ administrative actions 
leading up to the 1986 settlement and the 
March 1987 Notice. Plaintiffs claim they 
meet the prerequisites to standing under 
Article III of the Constitution; they have 
suffered an injury in fact which is 
traceable to the defendants’ actions and 
redressable by the relief sought. See 
Valley Forge, 454U.S. at 471-72; Simon 
v. Eastern Kentucky Welfare Rights 
Organization, 426 U.S. 26, 38 (1976). 
They argue that their injury is their 
impaired ability to study, observe, and 
enjoy wildlife, caused by non-target 
strychnine poisoning. Plaintiffs argue 
further that their claims alleging illegal 
administrative actions fall within the 
zone of interests protected by each 
statute under which they proceed. 
Association of Data Processing Service 
Organizations, Inc. v. Camp, 397 U.S. 
150, 156 (1970); Clarke v. Security 
Industry Asso., 107 S.Ct. 750, 754-55 
(1987), (standing to make APA challenge 
is construed broadly and accrues to 
persons aggrieved by agency action). 

When standing is challenged based on 
allegations in the pleadings, the court 
“accept{s] as true all material 
allegations of the complaint, and 
construe[s] the complaint in favor of the 
complaining party.” Pennell v. City of 
San Jose, 108 S.Ct. 849, 855 (1988), 
(quoting Warth v. Seldin, 422 U.S. 490 
(1975)). Applying the constitutional 
standing requirements is not a 
mechanical exercise. Allen v. Wright, 
468 U.S. at 751-52. Rather, the court's 
function is to assure that the issues 
before it are resolved “not in the rarified 
atmosphere of a debating society, but in 
a concrete factual context conducive to 
a realistic appreciation of the 
consequences of judicial action.” Valley 
Forge, 454 U.S. at 472. Here, the specific 
injuries complained of are the improper 
registration of strychnine and the 
continued taking of protected species.!7 


17 The injury giving rise to standing may reflect 
“aesthetic, conservational, and recreational [values] 
as well as economic values.” Camp, 397 U.S. at 154. 
Non-economic injury to aesthetic and 
environmental well-being is a sufficient injury to 
confer standing if the plaintiff is adversely affected. 
Sierra Club v. Norton, 405 U.S. 727 (1972). 


Defendants argue that plaintiffs suffer 
no injury because the current 
registrations of strychnine are more 
strict than had previously been in place. 
Plaintiffs respond that the procedures 
used to adopt these regulations were 
improper and that the regulations 
continue to permit illegal taking of 
protected species. 

There are two central allegations in 
the complaint. They first claim that the 
EPA reversed, without adequate 
explanation or scientific ‘support, the 
decision to ban most above-ground uses 
of strychnine rodenticide. They also 
argue that any continued registration 
will inevitably cause mortality to 
protected species, resulting in 
predictable and avoidable deaths, 
possibly even contributing to 
extinction.'® Plaintiffs therefore allege 
that defendants’ conduct directly 
impairs their organizational purposes 
study, enjoyment, and advancement of 
protected species.'® This injury will be 
avoided if the restriction suggested in 
P.D. 2/3 and P.D. 4 are imposed. 
Plaintiffs therefore meet the 
constitutional prerequisites to standing. 

An additional standing requirement is 
generally imposed upon plaintiffs 
seeking relief under the APA. The APA 
“grants standing to a person ‘aggrieved 
by agency action within the meaning of 
a relevant statute.’ " Camp, 397 U.S. at 
153 (quoting APA, 5 U.S.C. 702). This 
requires inquiry into whether the 
“interest sought to be protected * * * [is] 
arguably within the zone of interests to 
be protected or regulated by the statute 
* * *." Data Processing, 397 U.S. at 153. 
The “zone of interests” test should be 


18 At the hearing the parties agreed that the 


California condor no longer exists in the wild. The 
last wild condors were taken captive in hopes that a 
captive breeding program might increase the 
population. The non-target kill book attributes five 
condor deaths to strychnine poisoning, in 1950 and 
1966, although it does not state that the strychnine 
involved was placed as part of a rodent control 
program. 

The parties also agree that the only known black- 
footed ferret colony,.numbering 19 animals, was 
taken into captivity in Wyoming in the 1970s to 
attempt captive breeding, Neither side disputes that 
strychnine used for rodent control poses a threat to 
any nearby ferrets, if any existin the wild. _ 

1® An association has standing on behalf of its 
members if: “ * (a) [its] members would otherwise 
have standing to sue in their own right; (b) the 
interests it seeks to protect are germane to the 
organization's purpose; and (c) neither the claim 
asserted nor the relief requested requires the 
participation of the individual members in the 
lawsuit.’ " international Union, Auto. Aerospace & 
Agricultural Implement Workers v. Brock, 477 U.S. 
274, 106 S.Ct. 2523, 2529 (1986) (quoting Hunt v. 
Washington State Apple Advertising Comm'n, 432 
U.S. 333, 343 (1977)). See Alaska Fish & Wildlife 
Federation v. Dunkle, 829 F.2d 933, 937-38 (9th Cir. 
1987). Defendants do not contest plaintiffs’ 
organizational standing, and plaintiffs meet the 
three prerequisites. 
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broadly construed, Clarke, 107 S.Ct. at 
756-57. To determine the zone of interest 
protected by a statute, the court looks at 
the overall context of the statute to 
derive congressional intent as to its 
scope, /d. 107 S.Ct. at 758. “The essential 
inquiry is whether Congress intended for 
a particular class of plaintiffs to be 
relied on to challenge the agency 
disregard of the law.’ " /d., 107 S.Ct. at 
757, quoting Block v. Community 
Nutrition Institute, 467 U.S. 340, 347 
(1984). 

The plaintiffs here raise an APA 
challenge in conjunction with three 
substantive environmental statues—the 
ESA, the MBTA, and the BGEPA. Each 
of the environmental statutes is 


" concerned with conserving protected 


species from a wide variety of harm. 
Each protects against the unauthorized 
taking alleged here. In addition, the ESA 
provides for private cause of action, 
which is further evidence of 
Congressional intent to permit this APA 
challenge. See Clarke, 107 S. Ct. at 757. 
Plaintiffs therefore come within the 
intended scope of these statutes and 
have standing to bring each of their 
claims for which they seek summary 
judgment. The motion to dismiss for lack 
of standing should be denied. 


Iv 


Plaintiffs alleged that defendants 
violated the Administrative Procedures 
Act, 5 U.S.C. 551 et seg. (1966), in 
several ways. The principal claim, 
however, is that the EPA's revocation of 
the 1983 Notice of Intent to Cancel was 
arbitrary and capricious and not in 
accordance with law, in violation of 
APA section 706.?° 

Plaintiffs recount the elaborate history 
of their administrative challenge. They 
argue that over the course of several 
years the EPA published three formal 
position statements—P.D. 1, P.D. 2/3, 
and P.D. 4. Each considered the 
potential detriment to endangered 
species from continued above-ground 
strychnine use. These position 
documents suggested an outright ban on 
registrations of strychnine for control of 
prairie dogs and meadow mice, and 
suggested label restrictions for ground 
squirrel control, along with further study 
on the efficacy of continued use. See 
P.D. 4, at i-ii. Plaintiffs argue that the 
concern for endangered species 
demonstrated by the EPA was not 
limited to the severely endangered 
blackfooted ferret. However, in 
plaintiffs’ view, the 1986 settlement 


20 Plaintiffs’ other APA claims based on alleged 
illegal takings in violation of environmental statutes 
are discussed elsewhere. 
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reversed the EPA's well-founded 
recommendation for severe limitations 
on strychnine use. This reversal was 
based solely on one FWS study limited 
only to blackfooted ferrets. Plaintiffs 
describe this as caving in to agricultural 
interests, and an “end-run” around 
plaintiffs’ refusal to agree to the 
settlement. They allege that the EPA 
avoided holding an administrative 
hearing where plaintiffs’ challenges 
could be aired. Plaintiffs claim, 
therefore, that the EPA violated the APA 
when it failed adequately to justify with 
scientific data the lenient restraints 
agreed to by the settlement, and 
formalized by the 1987 Notice. 

Defendants respond that plaintiffs’ 
reliance on the APA is unfounded. They 
assert that APA review is precluded 
because FIFRA provides for judicial 
review. See Califano v. Sanders, 430 
U.S.-99, 105-07 (1977) (Social Security 
Act provides exclusive method of 
judicial review).2! Defendants also 
assert that adoption of the March 1987 
Notice was not-rulemaking under APA, 5 
U.S.C. 551. Defendants’ principal 
argument is that even if the APA 
applies, the EPA's actions withstand 
review because they were rationally 
undertaken and accompanied by well- 
reasoned analysis. They urge the court 
to adopt the position stated in National 
Audubon Society v. Hester, 801 F.2d 405 
(D.C. Cir. 1986) (reversed district court 
injunction against bringing remaining 
wild California condors into captivity), 
where the court noted: 

The question for reviewing courts is not 
whether‘an agency decision is “correct,” but 
rather whether the decision reflects sufficient 
attention to environmental concerns and is 
adequately reasoned and explained. 


id. at 407 (citations omitted). 
Defendants argue that their duty under 
FIFRA, as well as ESA, MBTA, and 
BGEPA, is to consider the agency's 
impact on protected species, as well as 
the overall environment, when 
undertaking pesticide registration. They 
claim that the major concern with 
strychnine registration has always been 
potential jeopardy to the blackfooted 
ferret. However, after P.D. 4 was 
published, they argue, the FWS 
determined that potential jeopardy to 
ferrets could be avoided by pre-control 
surveys and label restrictions. Thus, the 
March 1987 Notice permitting continued 
strychnine use was rationally based and 
well-founded on scientific evidence. 

Defendants’ assertions that the 
strychnine registration process is not 


2! As discussed previously, plaintiffs may 
maintain this action without raising claims under 
FIFRA 


rulemaking governed by. APA, 5 U.S.C. 
551, must be rejected. Defendants’ 
administrative actions have been 
conducted in a manner consistent with 
informal rulemaking. They have 
solicited public comment, sought expert 
consultation, and then published the 
resulting policies in the Federal Register. 
The strychnine registration process has 
affected a wide variety of people, not 
only particular registrants. Review 
under APA, 5 U.S.C. Sec. 706 is therefore 
available absent legislative intention to 
preclude review.?2 Japan Whaling, 106 
S.Ct. at 2866 n.4. The record for review 
consists of the records before the agency 
at the time the challenged actions were 
taken. Camp v. Pitts, 411 U.S. 138, 142 
(1973). 

The agency action principally 
challenged here is what plaintiffs 


- characterize as an “about face” by the 


EPA from a proposed near-absolute ban 
on strychnine, to.a regulation permitting 
continued use. The emphasis of each of 
the EPA position documents was 
concern for the effects of strychnine on 
non-target species. The status of “likely 


‘jeopardized” by continued use was 


assigned to numerous endangered 
species. In its position documents the 
EPA stated that its intended course was 
to ban most registrations. In contrast, 
the 1986 settlement agreement and 
March 1987 Notice noted concern almost 
exclusively for the black-footed ferret. 
This narrow focus was a departure from 
the EPA's prior policy. 

When an agency changes course by 
reversing a policy, it must supply a 
reasoned analysis for the change. Motor 
Vehicle Mfgr. Asso. v. State Farm 


“Mutual Automobile Insurance Co., 463 


U.S.C. 29, 42 (1983). When reviewing 
such a change of policy under the APA, 
a court first must determine whether an 
explanation was made, and then 
“address the sufficiency of [the 
explanation] under the ‘arbitrary and 
capricious’ standard.” Sierra Club v. 
Clark, 755 F.2d 608, 619 (8th Cir. 1985). 
In this instance the change in policy 
embodied by the 1986 settlement and 
March 1987 Notice is based upon a 
revised assessment of likely jeopardy to 
the black-footed ferret. The EPA’s 
explanation is stated in the March 1987 
Notice: 5 


A. Risk Determination 


In the Strychnine.cancellation notice, 
EPA referred to Position Documents 2/3 
and 4 (PD #2/3, PD #4), in which the 


22 The reviewing court shal] * * * (2) hold 
unlawful and set aside agency action, findings, and 
conclusions found to be—{A) arbitrary, capricious, 
an abuse of discretion, or otherwise not in 
accordance with law * * * 5 U.S.C. 706. 
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Agency sets forth in detail its 
assessment of the:risks and. benefits 
associated with the outdoor, above- 
ground use of strychnine. Generally, the 
Agency determined that, iin light of 
modest benefits, certain of these uses of 
strychnine caused unreasonable adverse 
effects on the environment because of 
the risks they pose to non-target species. 
Specifically, the Agency determined that 
strychnine used to control prairie dogs 


‘and ground squirrels would jeopardize 


the continued existence of the black- 
footed ferret, an endangered species. 

The Agency identified strychnine as 
highly toxic to all carnivores upon which 
it had been tested and determined that it 
Was prudent to assume that strychnine 
Would be highly toxic to black-footed 
ferrets as well. The agency also 
determined that black-footed ferrets 
were likely to feed on prairie dog and 
ground squirre} carcasses that had been 
poisoned with strychnine and that under 
certain field conditions they would die 
from secondary poisoning. Furthermore, 
the Agency was informed by the U.S. 
Office of Endangered Species (OES) in a 
“jeopardy opinion” that conducting a 
pre-control black-footed ferret survey to 
determine the presence of black-footed 
ferrets.was not sufficient safeguard to 
permit strychnine treatment in its 
habitat. During the-course of the 
settlement negotiations, however, OES 
reconsidered its original “jeopardy 
opinion.” Based upon further experience 
with black-footed ferret survey 
techniques and their reliability in 
locating ferrets in the Meeteetsee 
Wyoming black-footed ferret populaiton, 
OES determined that if no ferrets were 
found in a pre-control black-footed 
ferret survey conducted according to 
OES survey guidelines and the 
requirements of the Notice, strychnine 
could be used to control prairie dogs 
and ground squirrels without 
jeopardizing the continued existence of 
the black-footed ferret. 

March, 1987 Notice, 52 FR at 6763. The 
EPA stated that it considered three 
options in response to the new ferret 
information: (1)-Continued registration - 
of strychnine for above-ground use with 
no further restrictions; (2) continued 
registration with modifications; and (3) 
cancellation of all registrations. The 
EPA summarized its decision: 


EPA has, therefore, decided to adopt option 
2. Despite relatively low benefits associated 
with the use of strychnine-containing 
pesticides for prairie dog, ground squirrel, 
and meadow mouse control, they outweigh 
the even lower risk to the black-footed ferret 
from:secondary poisoning if the terms and 
conditions of registrations are modified in 
accordance with this Notice. 
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March, 1987 Notice; 52 FR at 6764. 


Nowhere in the explanation does the 
EPA note that all previous position 
documents had found likely jeopardy to 
numerous endangered species.?* Rather, 
the EPA instead portrays its previous 
position as inspired solely out of 
concern for the black-footed ferret. That 
explanation is contradicted by the 
extensive record of pre-settlement 
statements by the EPA. Except for the 


1984 ferret study, the record is devoid of 


any biological opinion or other scientific 
evidence reversing the finding of likely 
jeopardy to all of the other endangered 
species cited in P.D. 2/3 and P.D. 4. The 
reversal of agency policy was 
apparently undertaken, therefore, 
without an adequate scientific basis and 
without considering the entire 
problem.?* “Normally an agency rule 
[is] arbitrary and capricious if the 
agency has * * * entirely failed to 
consider an important aspect of the 
problem, [or] offered an explanation for 
its decision that runs counter to the 
evidence before the agency * * *.” 
Motor Vehicles, 463 U.S. at 43. By this 
standard, the 1986 settlement and 
March, 1987 Notice were arbitrary and 
capricious agency actions. 

An agency also violates APA 5 U.S.C. 
706(2)(a) if its action is “not in 
accordance with law.” Defendants 
continuing registration of strychnine 
violates ESA, 16 U.S.C. 1536(b)(4), which 
permits an “incidental take” only upon 
prior authorization of the Secretary of 
the Interior.?5 

The EPA apparently has never 
obtained “incidental take” statements 
from the FWS, and implicitly 
acknowledges this in its recent request 
to reinitiate formal (Section 7) 


23 See, supra, p. 7 which notes the species 
considered likely jeopardized by continued 
strychnine registration. 

24 Defendants argue that the March, 1987 Notice 
contained safeguards directed at protecting more 


endangered species than just the black-footed ferret. 


Defendants apparently refer to label statements 
which caution users to avoid using baits in areas 
potentially inhabited by enumerated endangered 
species. See March, 1987 Notice, 52 FR at 6765. 
There is no evidence in the record, however, 
indicating that such label notices are sufficient to 
avoid likely jeopardy to these species. Nor does the 
EPA provide any such explanation. 

2° Before an agency may take any action which 
results in the taking of an endangered or threatened 
species incidental to the agency action, the agency 
must receive from the appropriate wildlife agency a 
written statement that: 

(i) specifies the impact of such incidental taking 
on the species, 

(ii) specifies those reasonable and prudent 
measures that the Secretary considers necessary to 
minimize such impact, [and] * * * 

(iv) sets forth the terms and conditions (including, 
but not limited to, reporting requirements) that must 
be complied with by the Federal agency * * *. 

16 U.S.C. 1536(b)(4). (1986). 


consultations. EPA letter to FWS, Sept. 
16, 1987. EPA Exhibit 359 (attachment to 
defendants’ memoranda, entitled 
“Supplement to Administrative 
Record.”): 

[EPA] expects that the Fish and Wildlife 
Service will include an “incidental take” 
statement as provided for in recent 
amendments to the Endangered Species Act. 
We realize that reinitiation of consultation is 
required to determine the allowable level for 
incidental take. By acknowledging that 
continued registration may result in 
incidental taking of endangered species, yet 
finalizing the registration before receiving 
FWS approval, the defendants have engaged 
in agency action “not in accordance with 
law” in violation of APA section 706. 
Injunctive relief is appropriate to remedy 
these violations. 


Vv 

The BGEPA, 16 U.S.C. 668, protects 
bald eagles and golden eagles from a 
wide variety of harm.2® The MBTA, 16 
U.S.C. 701 et seg., similarly prohibits the 
taking, except for permit, of any 
migratory bird protected by several 
international treaties.?7 Plaintiffs’ 
contention is that the continued 
registration of strychnine for above- 
ground use over the ranges of migratory 
birds and eagles constitutes a taking in 
violation of these statutes. They argue 
that the prohibition is broad-reaching 
and applies no less to government 
agencies than to private parties. They 
claim the taking by strychnine is 
documented in the strychnine non-target 
kill book. Therefore, defendants’ actions 
which result in illegal taking are 
arbitrary and capricious, and otherwise 
not in accordance with the law, in 
violation of APA, 5 U.S.C. 706{2). 

Defendants respond that counts 4 and 
5 of the complaint alleging violations of 
BGEPA and MBTA should be dismissed 
under Fed. R. Civ. P. 12{b)(6) for failure 
to state a claim. They argue that both of 
these statutes are primarily law 
enforcement and wildlife management 
statutes. The statutes are enforced by 
government actions seeking criminal or 
civil penalties, but neither grants 
express or implied private right of action 
to these plaintiffs. Citizens Against 
Toxic Sprays, Inc. v. Bergland, 428 F. 


26 [Whoever shall] take, possess, sell, purchase, 
barter, offer to sell, purchase or barter, transport, 


export or import, * * * any bald eagle * * * or any 
golden eagle, alive or dead * * * [shall be subject to 
criminal and civil penalties}. 

16 U.S.C. 668 (a) and (b). 

27 (Except as permitted by regulations, it] shall be 
unlawful at any time, by any means or in any 
manner, to pursue, hunt, take, capture, kill, attempt 
to take, capture or kill, possess, offer for sale, sell, 
offer to barter, fetc.]* * * any migratory bird 
[protected by treaty] and birds in danger of 
extinction * * * 

16 U.S.C. 703. 


Federal Register / Vol. 53, No. 101 / Wednesday, May 25, 1988 / Notices 


Supp. 908, 938 (D. Ore. 1977) (no private 
action under BGEPA); See California v. 
Sierra Club, 451 U.S. 287 (1981) (no 
private cause of action in Rivers and 
Harbors Act). Defendants argue that 
enforcement of these statutes is 
committed solely to agency discretion 
and judicial review is unavailable. See 
Heckler v. Chaney, 470 U.S. at 838 
(agency decision not to institute 
enforcement action not reviewable 
under APA). 

Plaintiffs agree that they are not 
entitled to assert a private cause of 
action under either statute. They argue, 
however, that each statute, in 
conjunction with the APA, provides an 
independent source of jurisdiction for 
review of agency actions which conflict 
with either statute. See Alaska Fish and 
Wildlife Federation and Outdoor 
Council, Inc. v. Dunkle, 829 F.2d 933, 938 
(9th Cir. 1987) (agency action in 
violation of MBTA reviewable under 
APA, 5 U.S.C. 706); Defenders of 
Wildlife v. Andrus, 428 F. Supp. 167 
(D.D.C. 1977) (FWS regulations 
permitting twilight hunting violated ESA 
and so were arbitrary and capricious in 
violation of APA, 5 U.S.C. 706). Cf. 
Merrell v. Thomas, 807 F.2d 776, 782, n.3 
(9th Cir. 1986), cert. denied, 108 S.Ct. 145 
(1987) (NEPA and APA combine to form 
independent bases for jurisdiction). 

While neither the BGEPA nor the 
MBTA provide for private actions, 
agency action which violates either 
statute is subject to challenge under the 
APA.?® Relief is limited to declaratory 
and injunctive remedies. 

In Heckler v. Chaney, the Supreme 


* Court summarized the types of agency 


action reviewable under the APA, and 
the narrow exceptions to such review: 


The APA's comprehensive provisions for 
judicial review of “agency actions,” are 
contained in 5 U.S.C. 701-06. Any person 
“adversely affected or aggrieved" by agency 
action; see Sec. 702, including a “failure to 
act,” is entitled to “judicial review thereof,” 
as long as the action is a “final agency action 
for which there is no other adequate remedy 
in a court,” see Sec. 704. The standards to be 
applied on review are governed by the 
provisions of Sec. 706. But before any review 
at all may be had, a party must first clear the 
hurdle of Sec. 701(a). That section provides 
that the chapter on judicial review “applies, 
according to the provisions thereof, except to 
the extent that—({1) statutes preclude judicial 
review; or (2) agency action is committed to 
agency discretion by law.” 


28 The distinction between a private right of 
action and judicial review under the APA (of 
agency action taken in volation of a statute) is 
discussed in Timbers and Wirth, Private Rights of 
Action and Judicial Review in Federal 
Environmental Law, 70 Cornell L. Rev. 403 (1985). 
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Id. 470 U.S. at 828. The defendants’ 
alleged violations of the MBTA and 
BGEPA are therefore reviewable under 
the APA unless review is statutorily 
precluded or the action is committed to 
agency discretion by law. Neither of 
these exceptions is present here. Neither 
statute expressly precludes review. 
Furthermore, the alleged prohibited 
taking of protected species through 
Federal agency action is not the type of 
enforcement action for which the agency 
should retain absolute discretion. 
Compare Merrell v. Thomas, 807 F. 2d 
776, cert. denied 108 S.Ct. 145 (1987) 
(plaintiffs not precluded from 
challenging EPA’s failure to comply with 
NEPA when registering pesticides) with 
Heckler v. Chaney, 470 U.S. at 838 
(exception to reviewability of agency 
action remains narrow, but includes 
agency refusal to institute investigation 
or enforcement proceedings against 
individuals). Investigation and 
enforcement decisions by the 
defendants are not at issue here. 
Therefore plaintiffs are entitled to 
proceed to the merits of their claims. 

Plaintiffs contend that the continued 
registration of strychnine constitutes a 
taking of protected species in violation 
of these Acts.?® The unrebutted non- 
target kill book data reveals that 
numerous strychnine-caused deaths 
have occurred to protected species. 
Under both Acts, taking of protected 
species is permitted only pursuant to 
prior approval by the Secretary of the 
Department of the Interior.?° 
Defendants acknowledge that they were 
aware of much of the non-target kill 
book data long before it was compiled 
and submitted to them by plaintiffs. No 
prior authorization for this taking is 
presented by defendants. The record 
does not conclusively show that the 
extensive poisonings documented by 
plaintiffs are all attributable to above 


2° The BGEPA protects bald eagles and golden 
eagles. The MBTA protects numerous migratory and 
endangered birds. Plaintiffs allege that illegal taking 
of birds protected by the MBTA has occurred to the 
following species, as documented in the non-target 
kill book: bald eagle, golden eagle, peregrine falcon, 
California condor, blackbird, grack, blackbird, 
redwing blackbird, rusty blackbird, brewer 
blackbird, bluebirds, bluejay, steller’s bluejay, 
cardinal, coot, cowbird, mourning dove, finch, gold 
finch, house finch, purple finch, black-back gull, 
glaucous gull, herring gull, ringbilled gull, junco, 
kildeer, horned lark, meadow lark, magpie, mallard 
duck, nuthatch, pigeon, lark sparrow, green towhee, 
wood duck, prairie falcon, gyrfalcon, hawks, 
Swainsons hawk, marsh hawk, redtailed hawk, 
roughlegged hawk, barn owl, great horned owl, 
snowy owl, gallinule, Canada goose. 

3° Under the MBTA, 16 U.S.C. 704, the Secretary 
may authorize the taking of protected birds after 
adopting appropriate regulations. 

The BGEPA permits the Secretary to authorize a 
taking under several circumstances, including to 
protect agricultural interests. 16 U.S.C. 668(a). 


ground grain baits placed for rodent 
control.3? The threat to protected birds 
is readily apparent, however, and 
unrebutted by defendants. No one 
denies that strychnine is intended to 
serve as a poison or that it can cause 
mortality to non-target species which 
ingest it. Several of the necropsy reports 
in the record note that strychnine-laced 
grain was found in the digestive tract of 
poisioned birds. There is no evidence 
that the methods of application 
recommended by the EPA will eliminate 
these non-target kills. Defendants’ 
continued registration of strychnine, 
resulting in death to protected birds, 
therefore violates both Acts and should 
be enjoined. 


VI 


The Endangered Species Act of 1973 
(ESA), 16 U.S.C. 1531-1543, is designed 
to conserve and promote endangered 
and threatened species.*? The 
protections take many forms, one is 
ESA, 16 U.S.C. 1538, which broadly 
prohibits any form of “taking” of any 
endangered species.** Federal agencies 
must also assure that their actions are 
“not likely to jeopardize the continued 
existence of any endangered species or 
threatened species or result in the 
destruction or modification of habitat 
[critical to the species].” 16 U.S.C. 
1536(a)(2). 

In order to prevent such harm, the 
ESA requires agency consultation with 
designated wildlife agencies. 16 U.S.C. 
1536(a)(2) (Section 7 consultation). In 
this case, the EPA was required to 
consult with the FWS to determine if the 
proposed registrations of strychnine 
would likely affect any endangered or 
threatened species. The FWS 
determined that 18 species were likely 
to be jeopardized by continued above- 
ground strychnine use. EPA Ex. No. 65. 
The FWS also proposed alternatives to 
avoid potential jeopardy, which the EPA 
used to formulate its Position 
Documents. See P.D. 4, at ii. 

In May 1984 the EPA conducted a 
renewed Section 7 consultation which 
superseded the March 1, 1979 biological 
opinion as to the black-footed ferret. 
Then on September 16, 1987, the EPA 
again reinitiated Section 7 consultations 
in response to the non-target kill book. It 
appears that that consultation is ongoing 


31 It may be impossible to make a conclusive 
showing of the source of strychnine causing each 
kill due to the nature of strychnine use in remote 
areas. 

32 List of species protected by the ESA is 
published at 50 CFR 17.11. 

33 The prohibition against taking is broadly 
construed to prohibit nearly any activity which 
might adversely affect protected species. See Sierra 
Club v. Marsh, 816 F.2d 1376, 1383 (9th Cir. 1987), 
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and that no biological opinion has been 
issued. 

Plaintiffs’ ESA claims challenge three 
distinct violations by the defendants. 
First, plaintiffs allege that defendants 
have failed to “conserve and promote’ 
protected species as required by 16 
U.S.C. 1532(c)(1) and Sec. 1536(a)(1) °* 
(Count 2). Second, they assert that the 
EPA failed timely to renew formal 
Section 7 consultations with the FWS 
after the non-target kill book was 
presented (Count 3). Third, plaintiffs 
allege that the-continued registrations 
result in illegal taking of protected 
species in violation of the ESA (Count 
1). Agency actions are reviewed under 
the standards set forth in APA, 5 U.S.C. 
706. They may be set aside if arbitrary 
and capricious, an abuse of discretion, 
or otherwise not in accordance with the 
law. Sierra Club v. Marsh, 816 F.2d at 
1384. 


A. 


Plaintiffs allege that defendants have 
engaged in brinksmanship and violated 
their duty to conserve and promote 
endangered species by not opposing 
changes to the 1983 Notice of Intent to 
cancel. They argue that Congress 
intended to halt and reverse the trend 
towards species extinction, whatever 
the cost. See Tennessee Valley 
Authority v. Hill, 437 U.S. 153, 184 
(1978) *5 (ESA prohibited completion of 
dam which would eradicate the 
endangered snail darter fish). Plaintiffs 
claim that the duty to conserve is 
enforceable against Federal agencies. 
Carson-Truckee Water Conservancy 
Dist. v. Clark, 741 F.2d 257, 261 (9th Cir. 
1984), cert. denied, 470 U.S. 1083 (1965) 
(duty to conserve endangered species is 
imposed on Secretary of Interior). 

Defendants respond that the agency 
has broad discretion in deciding what 
conservation methods are appropriate. 
The duty to conserve and promote is 


* 


34 Section 1531(c)(1) states: It is * * * the policy 
of Congress that all Federal departments and 
agencies shall seek to conserve endangered species 
and threatened species and shall utilize their 
authorities in the furtherance of the purpose of this 
chapter. 

Section 1536(a)(1) states: 

The Secretary shall review other programs 
administered by him and utilize such programs in 
furtherance of the purposes of this chapter. All other 
Federal agencies shall, in consultation with and 
with the assistance of the Secretary, utilize their 
authorities in furtherance of the purposes of this 
chapter by carrying out programs for the 
conservation of endangered species and threatened 
species listed pursuant to section 1533 of this title. 
(Emphasis added). 

35 Superseded by statute, Energy and Water 
Development Appropriations Act of 1979, Pub. L. 
9569 93 Stat. 437, authorizing impoundment of the 
Tellico reservoir not withstanding any other law. 
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directed at protecting each species as a 
whole, not individual members. 
Defendants assert that they have gone 
to extraordinary lengths to avoid harm 
to endangered and threatened species. 
Each of the Position Documents and 
published Notices has discussed at 
length the defendants’ concern for 
conservation. Each statement has also 
made specific proposals to eliminate 
jeopardy. Defendants emphasize that 
the March 1987 Notice increased 
protection for endangered species to a 
level greater than existed previously. 
Moreover, defendants assert that they 
are working cooperatively with state 
agencies to increase the population of 
black-footed ferrets, and have recently 
reinitiated consultation with the FWS, 
regarding possible jeopardy to other 
species. 

Plaintiffs have brought this “failure to 
conserve and promote” claim as a 
general procedural challenge against 
defendants’ actions. In reviewing the 
actions of a federal agency it is not the 
court's role to substitute its judgment for 
the agency’s, particularly in areas which 
require the application of agency 
expertise. See, e.g., Heckler v. Chaney, 
470 U.S. at 831. Courts generally should 
“defer to an agency's construction of a 
statute it is charged with implementing 
and to the procedures it adopts for 
implementing and to the procedures it 
adopts for implementing that statute.” 
Id. at 832 (citing Vermont Yankee 
Nuclear Power Corp. v. Natural 
Resources Defense Council, Inc., 435 
U.S. 519 (1978)). 

Reasonable people could disagree as 
to the proper level of activities required 
by an agency under the ESA. The court 
will not substitute its judgment for the 
agency's in deciding as a general matter 
that the totality of defendant's actions _ 
taken to protect threatened and 
endangered species were insufficient. 
This does not preclude the court from 
addressing claims alleging specific 
violations of the ESA by discreate acts 
or failures to act. The defendants’ 
actions as a whole, however, do not 
constitute an arbitrary and capricious 
failure to conserve and promote 
threatened and endangered species. 


B. 


Plaintiffs allege that defendants did 
not timely reinitiate Section 7 
consultations with the FWS in response 
to the data received in the non-target kill 
book. They argue that assessments of 
“no jeopardy” were assigned to bald 
eagles and peregrine falcons in the 
FWS's 1979 biological opinion because 
there was no evidence of strychnine- 
induced mortality. EPA Ex. No. 65, at 6- 
7. Evidence of such deaths from 


strychnine was provided in January 1987 
in the non-target kill book. Plaintiffs 
claim therefore that defendants’ failure 
to reinitiate Section 7 consultations 
before publishing the March 1987 Notice 
violated EPA Section 7, 16 U.S.C. 
1636(a)(2). 

Defendants respond that the “no 
jeopardy” determination in the 1979 
biological opinion was an informed 
judgment based upon autopsy evidence 
from numerous eagles. Strychnine was 
not implicated as the cause of death in 
any instance. Nor was there evidence of 
strychnine-induced mortality to 
peregrine falcons. Jeopardy was 
assessed for other species, and 
appropriate precautions were imposed. 
Defendants further argue that they have 
now reinitiated Section 7 consultations 
with the FWS in response to the non- 
target kill book data and plaintiffs’ 
failure to consult claim should be 
dismissed. They also argue that any 
challenge directed against the ongoing 
consultation is not ripe for review since 
the FWS has not yet issued a biological 
opinion. 

Plaintiffs reply that the reinitiation of 
formal consultation occurred in 
September, 1987, nine months after the 
non-target kill book data was received, 
and after defendants filed their 
administrative record in this action. 
They characterize the new consultation 
as defendants’ attempt to “back and fill” 
the administrative record. 

The ESA does not specify the time 
within which an agency must reinitiate 
consultation and the agency is entitled 
to deference in decisions such as this. 
While the ESA does heighten the 
agency's duty to respond when jeopardy 
is possible to an endangered species, the 
delay of several months in these 
circumstances was not arbitrary or 
carpricious. Formal consultations are 
now underway, and the concerns raised 
by plaintiffs, particularly to. bald eagles 
and peregrine falcons, will be 
addressed. Review would be premature 
and the outcome of the ongoing 
consultations is uncertain. Accordingly, 
defendants’ motion for summary 
judgment on count 3 should be granted. 
Plaintiffs’ claims under Section 7 of the 
ESA, count 3 of the complaint, should be 
dismissed. 


C. 


Plaintiffs allege that the continued 
registration of strychriine for above- 
ground use in areas inhabited by 
endangered and threatened species 
results in the taking of these species in 
violation of ESA Section 9, 16 U.S.C. 
1538(a){1)(B). They claim that the 
restrictions imposed by the ESA are 
extremely strict, and cannot be violated 
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by any person or entity, including a 
federal agency, even to obtain a 
desirable result. TVA v. Hill, 437 U.S. 
143; Sierra Club v. Marsh, 816 F.2d at 
1385. Plaintiffs assert that courts have 
little discretion in enjoining violations of 
the ESA because of the strong 
presumption in favor of preserving 
species. They also argue that defendants 
violate the Act by not obtaining 
“incidental take” statements from the 
FWS before taking protected species. 

Defendants respond that as a matter 
of law no taking occurs when an agency 
registers a rodenticide for lawful use by 
private persons. They argue further that 
continued use of strychnine as currently 
registered will avoid harm rather than 
cause harm to endangered species. Any 
impermissible use which results in death 
to a protected species will be 
prosecuted, and a warning to that effect 
is given on all strychnine products. 

The protections afforded threatened 
or endangered species by section 9 of 
the EPA are substantial. The prohibition 
against “taking” is broadly defined in 
the statute, 16 U.S.C. 1532(19), and 
expansively construed. See Palila v. 
Hawaii Department of Land and 
Natural Resources, 639 F.2d 495, 497 (9th 
Cir. 1981). A violation of section 9 can 
be attributed to Federal agency action 
(or inaction) even when the agency does 
not directly cause the harm. See, e.g., 
Sierra Club v. Marsh, 616 F.2d at 1385 
(Army Corps of Engineers’ reliance on 
state to implement protective measures 
did not relieve Corps’ burden to avoid 
jeopardy to endangered species under 
ESA). 

In both the EPA administrative record 
and the more ample record now before 
court there is unrebutted evidence of 
strychnine kills among endangered 
species protected by the ESA. 
Defendants acknowledge this evidence, 
but discount it: “[O]nly a small, 
probably insignificant, number of 
endangered species have died from 
secondary strychnine poisoning. There 
is no evidence that there [sic] 
unfortunate deaths resulted from the 
agency action at issue in this case.” 
Defendants’ Memorandum in Opposition 
to Plaintiffs’ Motion at 38.°® Defendants 
also argue that plaintiffs cannot show 
“either that [bald eagle] deaths are- 
likely under the carefully controlled 
above-ground strychnine use now in 


36 Defendants do not dispute the accuracy of the 
non-target kill book data. Nor have they submitted 
any tebutal evidence on that point to create a 
genuine dispute as to that data. See Celotex. Corp. 
v. Catrett, 477 U.S. 317 (1986) (upon motion for 
summary judgment responding party must present 
affirmative rebuttal evidence to create genufne issue 
of disputed fact). 
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effect, er that additional incidents are 
likely to occur in the future.” 
Defendants’ Memorandum in Suppert, at 
59, n. 58. 

The strong statutory presumption in 
the ESA is preservation of endangered 
species, however, even when the 
practical cost is extraordinary. See e.g., 
TVA v. Hill, 437 U.S. 153. There: is no 
level of threat to endangered species 
that can be deemed “insignificant” 
absent an incidental take statement. See 
16 U.S.C. 1536(b)(4L). 

Defendants cite no scientific evidence 
that strychnine use as currently 
permitted will prevent kills such as have 
occurred in the past. Nothing in the 
record indicates the safety or efficacy of 
the currently registered bait system as 
to any species except the black-footed 
ferret. There is no evidence that the 
ground squirrel study required by P.D. 4 
was ever undertaken to determine the 
lowest bait concentration needed to 
provide control. See P.D. 4 at 42. With 
the exception of one FWS study limited 
exclusively to ferret jeopardy, the last 
scientific study was conducted in 1979. 
The biological opinions, incorporated in 
P.D. 2/3 and P.D. 4, do not approve the 
current registration program, but in fact 
note likely jeopardy to numerous 
species and recommend severe 
restrictions on strychnine use. On these 
grounds, the 1986 settlement and March 
1987 Notice cause an illegal and ongoing 
taking of endangered species. 

Moreover, the EPA has implicitly 
acknowledged the taking of endangered 
species. in its September 16, 1987 request 
for Section 7 consultations. As noted 
previously, the EPA has a pending 
request for an “incidental take” 
statement to determine the lawful level 
of incidental taking which may result 
from strychnine registration. Such 
“incidental taking” may only occur after 
FWS authorization. 16 U.S.C. 1536(b)(4) 
(1982). The strychnine registrations 
currently in place are deficient since 
they may cause impermissible 
“incidential takings” in violation of the 
Act; they should therefore be enjoined. 


vil 
Plaintiffs seek a variety of declaratory 


and injunctive relief, and attorney's fees. 


Their claims under the APA, MBTA, and 
BGEPA all allege agency procedural 
violations under 5 U.S.C. 706. 
Declaratory and injunctive relief is 
available for such violations, but any 
injunction should be tailored to remedy 
the precise violation by the agency. 
Plaintiffs are entitled to a declaration 
that defendants violated the APA by 
adopting the March 1987 Notice without 
adequate explanation and supporting 
evidence. The appropriate injunctive 


relief in this instance should address the 
specific shortcomings in defendants’ 
actions while retaining those portions of 
the current registrations which enhance 
protection ef endangered species. 
Plaintiffs are also entitled to a 
declaration that defendants’ current 
registrations of strychnine for above- 
ground use result in impermissible 
taking of birds protected by the MBTA 
and the BGEPA, in violation of 5 U.S.C. 
706. Injunctive relief is appropriate to 
enjoin the continuing violations. 
Plaintiffs’ ESA claims are distinct 
from the other claims in that the ESA 
provides for citizen suits, and the court's 
jurisdiction is independent of the APA. 
16 U.S.C. 1540(g). A variety of relief is 
available to private parties who sue to 
vindicate the Act, including the 
declaratory and injunctive relief and 
attorney's fees sought here. When an 
injunction is sought under the ESA, the 
traditional balancing of equities is 
abandoned in favor of an almost 
absolute presumption in favor of the 
endangered species. See TVA v. Hill, 
437 U.S. at 173. Sierra Club v. Marsh, 
816 F.2d at 1383. The declaratory and 
injunctive relief provided here under the 
ESA is aimed at redressing defendants’ 
violations of Section 9 of the ESA. 


Order 


Accordingly, based on the above and 
all the files, records and proceedings 
here, it is hereby ordered that: 

1. Defendants’ and intervenor- 
defendant's motion to dismiss or for 
summary judgment on counts one, four, 
five and seven of plaintiffs’ complaint is 
denied. 

2. Defendants’ and intervenor- 
defendant's motion to dismiss count six 
of the complaint is granted, and count 
six is dismissed with prejudice. 

3. Plaintiffs’ motion to dismiss count 
six without prejudice is denied. 

4. Defendants’ and intervenor- 
defendant's motion for summary 
judgment on counts two and three is 
granted, and these counts are dismissed. 

5. Plaintiffs’ motion for summary 
judgment on counts one, four, five and 
seven is granted, and judgment should 
be entered in their favor on these 
counts, 

6. Plaintiffs are entitled to declaratory 
relief, and it is therefore hereby 
declared and adjudged that: 

The failure of the Administrator of the 
EPA to implement the 1983 Notice of 
Intent to Cancel, 48 FR 48522 (1983) and 
implementation instead of the March 
1987 Notice, 52 FR 6762 (1987) without 
adequate scientific evidence and public 
explanation, was arbitary and 
capricious in violation of 5 U.S.C. 706. It 
is further declared and adjudged that: 
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The Administrator's continued 
registration of strychnine for above- 
ground use within the ranges of birds 
protected by the Migratory Bird Treaty 
Act (MBTA) and the Bald and Golden 
Eagle Protection Act (BGEPA) results in 
impermissible taking of birds protected 
by these Acts, in violation of 5 U.S.C. 
706. It is further declared and adjudged 
that: 

The Administrator is in continuing 
violation of ESA, section 9, 1538(a)(B) by 
registering for above-ground use for 
ground squirrel, prairie dog and meadow 
mouse control, strychnine which might 
be used within an area also inhabited by 
any threatened or endangered species 
determined to be likely jeopardized or 
which has suffered a strychnine kill 
documented in the non-target kill book. 

The Administrator also is in 
continuing violation of ESA by 
permitting strychnine use in a manner 
which may cause the incidental taking 
of an endangered or threatened species 
without prior authorization of the 
Secretary of the Department of the 
Interior as provided in 16 U.S.C. 
1536(b)(4). 

7. Plaintiffs are entitled to injunctive 
relief as follows: 

A. To remedy violations of the APA, 
the Administrator of the EPA and his 
agents shall retain the March 1987 
Notice insofar as it prohibits and 
restricts strychnine registrations. They 
shall also temporarily impose the 
changes in registrations proposed by the 
1983 Notice of Intent to Cancel for all 
registrations for ground squirrel, prairie 
dog and meadow mouse control to the 
extent that they restrict strychnine use 
or enhance the protection to endangered 
and threatened species. This shall 
include the cancellation of registrations 
for prairie dogs and meadow mouse 
control. The Administrator shall 
reexamine the registrations for prairie 
dog, ground squirrel and meadow mouse 
control. If continued strychnine use is 
proposed, the Administrator or his 
agents must make findings regarding the 
adequate geographic area needed as a 
buffer between endangered or 
threatened species habitat and areas 
where strychnine use will be permitted. 
Any final notice, if it should permit 
continued above-ground strychnine use, 
shall explain how jeopardy will be 
avoided to each potentially jeopardized 
species noted in any Position Document. 


‘Tf label restrictions are relied on to 


decrease potential jeopardy, the 
Administrator and his agents must 
provide an explanation based on 
reasonable study of the practical value 
of label restrictions to prevent 
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strychnine use in areas or by methods 
not permitted. 

The temporary restrictions on 
registrations shall expire when the 
review is completed and a notice of 
determination is published. 

B. To remedy violations of the MBTA 
and BGEPA, the Administrator and his 
agents are enjoined from continuing the 
registrations of strychnine for above- 
ground use as a pesticide or rodenticide 
within the ranges of the bald eagle and 
golden eagle unless the Administrator 
certifies that methods by which 
strychnine might be applied will not 
cause injury or death to any bald or 
golden eagle. This injunction shall not 
apply to any taking of eagles incidental 
to strychnine use, authorized by the 
Secretary of the Interior pursuant to 16 
U.S.C. 668a. 

The Administrator of the EPA and his 
agents are enjoined from continuing the 
registrations of strychnine for above- 
ground use as a pesticide or rodenticide 
in a manner which may result in a non- 
target taking of the following migratory 
birds: bald eagle, golden eagle, peregrine 
falcon, California condor, blackbird, 
grack blackbird, redwing blackbird, 
rusty blackbird, brewer blackbird, 
bluebirds, bluejay, steller’s bluejay, 
cardinal, coot, cowbird, mourning dove, 
finch, gold finch, house finch, purple 
finch, black-back gull, glaucous gull, 
herring gull, ringbilled gull, meadow 
lark, magpie, mallard duck, nuthatch, 
pigeon, lark sparrow, green towhee, 
wood duck, prairie falcon, gyrfalcon, 
hawks, Swainsons hawk, marsh hawk, 
redtailed hawk, roughlegged hawk, barn 
owl, great horned owl, snowy owl, 


gallinule, Canada goose, junco, kildeer, 
horned lark. 

The Administrator may register 
strychnine for above-ground use in a 
manner that may result in the taking of a 
bird protected by the MBTA only 
pursuant to a permit issued according to 
16 U.S.C. Sec. 703, and 50 CFR Part 21. 

C. To remedy violations of the ESA, 
the Administrator of the EPA and his 
agents are enjoined from continuing the 
registrations for strychnine for above- 
ground use within the range of the 
following endangered species: Utah 
prairie dog, salt marsh harvest mouse, 
masked bobwhite, Cape Sable sparrow, 
Puerto Rican plain pigeon, California 
condor, San Joaquin kitfox, grizzly bear, 
Morro Bay kangaroo rat, red wolf, dusky 
seaside sparrow, Mississippi sandhill 
crane, Attwater's prairie chicken, black- 
footed ferret, gray wolf. 

The Administrator of the EPA and his 
agents are enjoined from continuing the 
registrations of strychnine within the 
range of the bald eagle and peregrine 
falcon until the ongoing formal 
consultation with the Fish and Wildlife 
Service is completed and a formal notice 
of determination is issued in response. 
Thereafter, registrations for use in these 
ranges is permitted only if no taking by 
strychnine used under these 
registrations will occur, and the 
Administrator explains how this will be 
prevented. 

The Administrator of the EPA and his 
agents are enjoined from continuing the 
registration of any strychnine product 
for above-ground use until the Secretary 
assesses the resulting likelihood of an 
incidental taking of any endangered or 
threatened species, and issues an 
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“incidental take” statement permitting 
any such take that might occur. 

The Administrator shall publish notice 
of this order and shall notify by letter all 
registrants of strychnine for above- 
ground use of the order. The notice and 
letters shall advise registrants of the 
injunctions against registrations stated 
herein, and shall advise all registrants to 
comply by ceasing the strychnine uses 
proscribed herein. 

8. Plaintiffs are entitled to recover 
from defendants their reasonable costs 
and attorney's fees. They shall comply 
with Local Rule 6 and submit their 
petition for costs and attorney's fees and 
a memorandum regarding their 
entitlement to attorney’s fees pursuant 
to the ESA, 16 U.S.C. 1540(g)(4); and the 
Equal Access to Justice Act, 28 U.S.C. 
2412(d). ; 


Let Judgment Be Entered Accordingly. 


Dated: April 11, 1988. 
Diane E. Murphy, 
United States District Judge. 


On April 25, 1988, the Agency filed a 
motion with the court seeking 
clarification of the Order and other 
relief. If there should be changes in the 
order es a result of that motion, 
strychnine registrants will be so 
informed. However, at this time the 
order is effective and compliance is 
required. 

Dated: May 12, 1988. 

Jonn A. Moore, 

Assistant Administrator for Pesticides and 
Toxic Substances. 

[FR Doc. 88-11445 Filed 5-24-88; 8:45 am] 
BILLING CODE 6560-50-M 





y 
May 25, 1988 


I 
J 


Part Ill 


Department of 
Transportation 


’ Urban Mass Transit Administration 


= 


I 


49 CFR Part 604 
Charter Service; Notice of Proposed 
Rulemaking 


il 
wl 


ee ——— 





18964 


DEPARTMENT OF TRANSPORTATION 


Urban Mass Transportation 
Administration 


49 CFR Part 604 
[Docket No. 88-E] 
Charter Service 


AGENCY: Urban Mass Transportation 
Administration (UMTA), DOT. 


ACTION: Notice of Proposed Rulemaking. 


sumMARY: In this Notice, the Urban 
Mass Transportation Administration 
(UMTA) proposes to amend its Charter 
Service Regulation by adding an 
exception to the general prohibition on 
using UMTA-funded equipment and 
facilities for charter service. The 
proposed exception would allow the 
incidental use of those UTMA-funded 
capital assets in direct charter 
contracting with non-profit social 
services agencies that serve elderly and 
handicapped persons or receive funding 
under certain U.S. Department of Health 
and Human Services programs, provided 
that the social service agency that the 
UMTA recipient contracts with is either 
a governmental entity or an organization 
exempt from taxation under Internal 
Revenue Code 501(c) (1), (3), (4), or (19). 


DATES: Written comments should be 
received by July 25, 1988. The dates for 
the public hearings will be published in 
a Notice in the Federal Register as soon 
as they are available 


ADDRESSES: Written comments should 
be addressed to: U.S. Department of 
Transportation, Urban Mass 
Transportation Administration, Office of 
the Chief Counsel, Docket No. 88~-E, 400 
7th Street SW., Room 9316, Washington, 
DC 20590. Comments will be available 
for review by the public at this address 
from 9:00 a.m. and 5:00 p.m., Monday 
through Friday. Public hearings will be 
held in the following cities: Washington, 
DC, Kansas City, Missouri, San 
Francisco, California, and Cincinnati, 
Ohio. The exact locations for the public 
hearings will be published in a Notice in 
the Federal Register as soon as they are 
available. 


FOR FURTHER INFORMATION CONTACT: 
Theodore A. Munter, Acting Chief 
Counsel, UMTA, Washington, DC., (202) 
366-4063, or Jeanmarie Homan, Regional 
Counsel, UMTA Region VII, 6301 
Rockhill Road, Suite 100, Kansas City, 
Missouri 64131, (816) 926-5053. 


SUPPLEMENT. ARY INFORMATION: 
I. Discussion , 


A. Background... , 5 


On April 13, 1987‘UMTA promulgated 
a complete revision of the regulation 
that governs permissible charter service 
by UMTA recipients (52 FR 11916, 49 
CFR Part 604; hereafter the “April 1987 
regulation”). In implementing 
subsections 3(f) and 12(c)(6) of the 
Urban Mass Transportation Act of 1964, 
as amended (“UMT Act”), (49 U.S.C. 
1602(f) and 1608(c)(6)), the April 1987 | 
regulation is designed to ensure that 
UMTA-funded equipment and facilities 
are used to meet mass transportation 
needs as intended by the UMT Act and 
to protect the private charter industry 
against subsidized and unfair 
competition by Federally assisted 
grantees. Although UMTA’s previous 
charter regulation (published April 1, 
1976, at 41 FR 14123) sought the same 
objectives, there were a number of 
significant problems with the 
effectiveness of the previous regulation 
in safeguarding the use of transit 
equipment and in protecting the health 
of the private charter industry. These ° 
problems were examined at length in the 
Notice of Proposed Rulemaking (NPRM) 
to the April 1987 regulation (published 
March 6, 1986 at 51 FR 7892). 

The current rule establishes « general 
prohibition of the use of UMTA-funded 
equipment and facilities in charter 
service operations but permits their 
incidental use where no private «:arter 
operator is determined to be wiiling or 
able to provide the service, or where 
additional equipment or equirm cnt 
accessible to elderly or handicapped 
persons is needed by a private operator. 
Two additional exceptions exist, *sut 
only by petition to UMTA: one for 
hardship situations in non-urbanized 
areas, and the other for special events. 
These exceptions were developed in 
consultation with the public and private 
transit industries and refined in 
response to comments on the March 
1986 NPRM. Rather than prohibit all 
charter service, UMTA crafted these 
exceptions to allow UMTA-funded 
equipment and facilities to be used in 
charter service under circumstances and 
conditions where UMTA found such use 
would not jeopardize the integrity and 
purpose of the regulation. 

In the March 1986 NPRM, UMTA 
requested comment on whether the 
regulation should provide any additional 
exceptions to the basic prohibition of 
charter service by UMTA recipients. Of 
the 307 comments received, less than ten 
percent commented on the possible 
adverse impact of the rule on the special 
needs of elderly, handicapped, and other 
transportation disadvantaged persons. 
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These comments expressed concern, but 
offered no factual mformation or 
guidance in developing the exception 
proposed in today’s NPRM. 


B. Recent Congressional Actions 


1. Proposed Exception for Non-profit 
Social Service Agencies 


On December 22, 1987 the President 
signed the Department of Transportation 
and Related Agencies Appropriations 
Act, 1988 (Pub. L. 100-202, 101 Stat. 
1329). In a report accompanying the 
appropriations act, conferees from the 
House and Senate Committees on 
Appropriations advised UMTA to 
undertake a rulemaking to amend the 


* charter service regulation to “permit 


non-profit social service agencies with 
clear needs for’affordable and/or 
handicapped-accessible equipment to 
seek bids for charter services from 
publicly funded operators.” (H. Report 
100-498, p. H 12787 as printed in the 
Congressional Record, 12/21/87). This 
report suggests that “[t}hese non-profit 
agencies * * * be limited to government 
entities and those entities subject to 
sections 501(c) 1, 3, 5 [sic] and 19 of the 
Internal Revenue Code.” The report 
recommends, further, that “[iJn such 
cases, the public operator * * * be 
required to identify to the chartering 
organizations any private operator that 
has notified it of its willingness and 
ability to provide comparable charter 
service.” UMTA notes, parenthetically, 
that the citation in the Congressional 
Record to Internal Revenue Code 
501(c)(5) was a misprint; the conferees 
intended to cite section 501(c)(4) of the 
tax code. 


The language in H. Report 100-498 
(hereafter the “Conference Report”) 
reflects a concern shared by the 
Congress, UMTA, and various interested 
parties, that the April 1987 regulation 
may be adversely affecting persons who 
are “transportation disadvantaged” — 
that is, persons of limited physical or 
financial means who depend heavily on 
publicly-subsidized mass transportation 
services to meet their needs for travel. 
Ina September 1987 hearing before the 
House Committee on Appropriations, 
Subcommittee on Transportation, 
several persons testified that the 
regulation is causing an overall loss of 
charter services to the public, especially 
for handicapped, elderly, and poor 
persons. Proponents of the April 1987 
regulation opined, however, that the 
regulation is too new to assess; that 
problems are limited to the current 
transition period, which has not been 
smooth because of the abuses under the 
previous rule; and that some UMTA 
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recipients have not been cooperative in 
implementing the regulation. 

Earlier last year, the House 
Committee on Appropriations suggested 
that UMTA amend the regulation by 
adding an exception to allow UMTA 
recipients to contract directly for charter 
services using UMTA-funded assets 
with all entities exempt from taxation 
under subsection 501(c) of the Internal 
Revenue Code (“IRC"; Title 26 of the 
United States Code); that is, all private 
non-profit organizations. (H. Rep. 100- 
202 at 107-8.) Subsequently, the Senate 
Committee on Appropriations expressed 
an opinion that the House Committee 
recommendation “would be unduly 
broad and difficult to administer.” (S. 
Rep. 100-198 at 102.) The Senate 
Committee recommended a narrower 
exception to the rule to “permit non- 
profit social service agencies with clear 
needs for affordable and/or accessible 
equipment to seek bids for charter 
services from publicly funded 
operators,” but only after first referring 
the requestor to any private operator 
providing comparable charter service. 

In their separate reports, the House 
and Sénate Appropriations Committees 
both stated an explicit support for the 
basic objectives of UMTA's charter 
service regulation: to ensure that 
Federally-funded facilities and 
equipment are not used to compete 
unfairly with private charter operators, 
and to ensure that Federal mass 
transportation financial assistance is 
not diverted for purposes that do not 
involve mass transportation. 

In today’s NPRM, UMTA is proposing 
an amendment to its charter regulation 
that is designed to carry out the 
recommendations in the report by the 
conferees from the House and Senate 
Committees on Appropriations. UMTA 
is mindful, specifically, of the 
Conference Report suggestion that an 
additional exception to the regulation be 
devised for the benefit of government 
entities, and organizations exempt from 
taxation under subsections 501{c) (1), 
(3), (4), or (19) of the Internal Revenue 
Code. And UMTA is mindful, 
specifically, of the Conference Report 
suggestions that the new exception be 
limited to instances where these 
government entities and tax-exempt 
organizations have “clear needs” for 
“affordable and/or handicapped- 
accessible equipment” that cannot be 
met through comparable service by an 
identifiable private operator. 

It is difficult, however, to give an 
exact meaning to the words “clear 
needs.” as suggested in the Conference 
Report. And it is impractical to try to 
predetermine all.of the circumstances in 
which government entities and tax- 


exempt organizations might have “clear 
needs” for charter service. Thus, in 
today’s NPRM, UMTA is proposing an 
amendment to the charter regulation 
that is fashioned not for the benefit of 
these government entities and tax- 
exempt organizations per se but for the 
benefit of the individuals that these 
agencies serve, and who most obviously 
might benefit from such an exception to 
the regulation: elderly and handicapped 
persons, and persons who, because of 
limited income or financial means, are 
“transit dependent” or “transportation 
disadvantaged.” 

It may be helpful, at this point, to 
examine briefly the wide variety of 
organizations that fall within the tax 
code provisions cited in the Joint 
Committée’s Conference Report. 

IRC subsection 501(c)({1) establishes 
an exemption from taxation for 
instrumentalities of the United States 
created by an Act of Congress and 
explictly so exempted by their enabling 
statutes. UMTA finds-that most IRC 
subsection 501(c)(1) organizations are 
financial institutions, e.g., Federal Land 
Banks, Federal Reserve Banks, and 
Federal Credit Unions. 

The organizations exempt from 
taxation under IRC subsection 501(c)(3) 
are entities established for religious, 
charitable, scientific, literary, and 
educational purposes, purposes of 
testing for public safety, and purposes of 
fostering amateur sports or preventing 
cruelty to children and animals. There 
are more than one-quarter million 
entities qualified under subsection 
501(c)(3). The members of subsection 
501(c)(3) religious organizations, alone, 
comprise nearly 60% of the population of 
the United States. Although 
contributions to subsection 501(c)(3) 
organizations are deductible by 
individual taxpayers as “charitable” 
contributions, these organizations are 
not all charities in the traditional 
meaning of that term—relief to the poor. 
Rather, these organizations serve a 
variety. of public needs under a broader 
purpose of promoting the general 
welfare. By way of example, private 
schools and universities, the Lions, Elks, 
and Kiwanis Clubs, the Boy Scouts of 
America and the Junior Leagues are all 
subsection 501(c)(3) organizations. 

IRC subsection 501(c)(4) provides tax 
exempt status to a particular class of 
civic leagues and organizations that 
promote social welfare. Primarily, 
subsection 501(c)(4) encompasses 
organizations that would qualify for tax 
exemption under subsection 501(c)(3) 
except that they devote part of their 
activities to political lobbying efforts, 
which are prohibited under subsection 
501(c)(3). Unlike contributions to 
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subsection 501(c)(3) organizations, 
contributions by individual taxpayers to 
subsection 501(c)(4) organizations are 
not deductible as “charitable” 
contributions. A sampling of 
organizations qualifying under IRC 
subsection 501(c)(4) includes an 
organization for the rehabilitation of 
over-aged unemployed persons, a’ 
garden club organized for the purpose of 
promoting horticultural subjects and 
area beautification, a “drag strip” 
operation that helps alleviate lawless 
activities by juveniles who race high- 
powered automobiles on public streets, 
an organization that provides facilities 
for firearms practice and instruction to 
the community in safe handling and 
proper care of weapons, and an 
organization that represents public 
interests at legislative and 
administrative hearings on tax matters. 

IRC subsection 501(c)(19) establishes 
an exemption from taxation for 
Veterans’ organizations. Subsection 
501(c)(19) is similar to subsection 
501(c)(4) in that to qualify for the 
exemption, an organization must have a 
purpose that is one of the purposes 
explictly listed as grounds for the 
exemption, and the list of those 
purposes is similar to the list of 
subsection 501(c)(4) purposes. See, U.S. 
Department of Treasury regulations, 

§ 1.501(c)(19)-1. Although these 
Veterans’ organizations might qualify 
for exemption from taxation under other 
provisions of IRC section 501(c), 
subsection 501(c)(19) was enacted to 
allow a special tax exemption for 
insurance payments that these 
organizations make. 

In looking at these various 
organizations collectively—that is, all 
organizations that enjoy tax exempt 
status pursuant to IRC subsections 
501(c)(1), (3), (4) or (19)—there is an 
obvious commonality, in that each of 
these organizations serves a social 
purpose. Each of these organizations 
promotes the well-being of its 
community and society at large. Aside, 
however, from this shared characteristic 
of social purpose, these organizations 
have little in common. Their missions 
and functions range from the very 
general to the very specific. Their 
financial resources range frgm the very 
large to the very modest. Their 
qualification for tax exempt status under 
IRC subsection 501(c)(1), (3), (4) or (19) 
does not depend on any personal 
economic needs of their individual 
members, nor, necessarily, on the 
economic needs of people who benefit 
from these organizations’ services. Nor 
is there any correlation between these 
organizations, collectively, and their 
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needs for transportation service by 
charter or their provision of 
transportation service by charter. 

Similar to the lack of commonality 
among these non-profit, social service, 
tax exempt organizations, there is a lack 
of commonality among “non-profit 
agencies” that are “government 
entities,” as referenced in the 
Conference Report. The missions, 
functions, and financial characteristics 
of “government entities” greatly vary. It 
is impractical, if not impossible, to try to 
identify government entities by any 
common characteristics of their 
constituencies. Again, there is no 
correlation between “government 
entities,” collectively, and their needs 
for transportation service by charter or 
their provision of charter transportation 
services. 

UMTA notes, specifically, that in 
many localities a governmental entity of 
the city makes the transportation 
arrangements for that city’s conventions 
business. Obviously, few of these 
passenger trips for conventions business 
would transport persons who are 
“transit dependent” or “transportation 
disadvantaged.” The April 1987 
regulation is designed to prevent, in 
particular, the use of UMTA-funded 
facilities and equipment for convention 
charters; these convention charters were 
a widespread abuse of UMTA-funded 
capital assets prior to the April 1987 
regulation. 

Logicially, the Conference Report 
recommendation of an exception to 
UMTA's charter regulation “to permit 
non-profit social service agencies with 
clear needs for affordable and/or 
handicapped-accessible equipment to 
seek bids for charter services from 
publicly funded operators” (emphasis 
added) was meant to be limited to two 
types of circumstances: (1) 
Circumstances where these government 
entities and tax exempt organizations 
need charter service that may be 
difficult for them, or their constituencies, 
to afford, and (2) circumstances where 
these government entities and tax 
exempt organizations need 
transportation equipment that is 
accessible to elderly and handicapped 
persons. 

The problem becomes: what standard 
does UMTA use for making 
determinations of “clear needs”? UMTA 
is concerned, foremost, that such a 
standard be easily understood and 
simple to administer. UMTA is 
concerned, further, that any additional 
exception fo its charter regulation not 
abrogate the fundamental purposes of 
the regulation: to ensure that Federally- 
funded facilities and equipment are not 
used for unfair competition with private 


charter carriers, and to ensure that any 
use of those facilities and equipment for 
a purpose other than providing mass 
transportation to the public at large is 
an incidental use, only. 

In today’s NPRM, UMTA is proposing 
an exception to the charter regulation in 
which a determination of “clear needs” 
for charter service would focus on the 
actual persons who might benefit from 
that service—elderly and handicapped 
persons, and persons who might not 
otherwise be able to afford that service. 
UMTA believes that this approach is 
simpler, and fairer, than trying to make 
case-by-case determinations of “clear 
needs” for charter service based solely 
on the status of an entity as a 
government entity or a tax exempt 
organization. Below, UMTA will explain 
the procedure for administering this 
exception to the charter regulation. 


2. Charter Rights Purchased Before 
Enactment of the UMT Act 


- In addition to their recommendations 
regarding an exception to the charter 
regulation in instances of “clear needs 
for affordable and/or handicapped- 
accessible” charter service, the 
conferees from the House and Senate 
Committees on Appropriations 
recommended in their Conference 
Report that an “exemption” from the 
regulation “be provided to those public 
transit authorities which purchased 
charter rights entirely with non-federal 
funds prior to enactment of the Urban 
Mass Transportation Act of 1964.” 

The wording of this recommendation 
is somewhat ambiguous. UMTA 
presumes, however, that what the 
conferees are suggesting is a blanket 
“grandfather” exemption; that is, that 
any UMTA recipient that purchased 
charter rights from another carrier, 
public or private, prior to 1964, be 
entirely exempted from the requirements 
of the 49 CFR Part 604 charter 
regulations, regardless of that recipient's 
ongoing use of Federally-funded mass 
transportation facilities and equipment 
for purposes other than mass 
transportation operations. 

UMTA is not proposing such a blanket 
exemption in today’s NPRM, because, in 
UMTA's view, such an exemption would 
contravene the express directives of the 
UMT Act. All public bodies that receive 
financial assistance for their ‘mass 
transportation” operations, facilities, 
and equipment, under any of the 
authorities of the UMT Act, are bound 
by the definition of “mass 
transportation” established by 
subsection 12(c}(6) of the UMT Act; 
subsection 12(c}{6)} defines “mass 
transportation” to exclude charter 
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service, sightseeing service, and school 
buses. Further, UMT Act section 3(f} 
requires all applicants for financial 
assistance for the purchase or operation 
of buses to enter into an agreement with 
the Secretary of Transportation, to 
govern the recipient's intercity charter 
bus operations, which establishes “fair 
and equitable arrangements” to ensure 
that willing and able private charter bus 
operators are not foreclosed from the 
intercity charter markets by the 
recipient's operations. (The Secretary's 
authority is delegated to the Urban 
Mass Transportation Administrator 
pursuant to 49 CFR 1.51.) In UMTA’s 
view, the exemption that the Conference 
Report is apparently proposing cannot 
be accomplished without amending the 
provisions of UMT Act sections 3(f) and 
12(c)(6), which, of course, only the 
Congress is empowered to consider.” 

Further, such a blanket exemption 
would be inconsistent with the 
protections for private enterprise 
established by sections 3(e) and 8(e) of - 
the UMT Aet. Section 3(e} prohibits 
Federal financial assistance under the 
UMT Act to any State or local public 
authority for operating mass 
transportation facilities or equipment 
“in competition with, or supplementary 
to” services provided by an “existing 
mass transportation company,” unless 
the Secretary (UMTA) finds, among 
other matters, that (1) “such assistance 
is essential” to the recipient's local 
program of projects, and (2) that the 
recipient’s local program provides “to 
the maximum extent feasible” for 
participation by private mass 
transportation companies. Section 8{e) 
requires that the recipient's plans and 
programs “encourage to the maximum 
extent feasible the participation of 
private enterprise.” In enacting these 
directives, the Congress was clearly 
concerned that subsidies under the UMT 
Act not be used to injure the economic 
health of private carriers. There are, of 
course, many private carriers that 
conduct both mass transportation and 
charter operations; there can be no 
question but that the economic health of 
these carriers could be injured by such 
an exemption for certain UMTA 
recipients as the Conference Report 
suggests. 

It should be noted, here, that a 
recipient's purchase of charter rights has 
never been an item eligible for Federal 
assistance in the history of the programs 
under the Urban Mass Transportation 
Act. Thus, im UMTA’s view, there is no 
purpose to be served in attempting to 
make a distinction among UMTA 
recipients on the basis of whether a 
recipient purchased charter rights 
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‘before, or sometime after, the enactment 
of the UMT Act in 1964, It is.the receipt 
of financial assistance under the UMT 
Act, alone, that triggers a recipient's 
obligation to comply with all of the 
requirements of the UMT Act, including 
the basic prohibition of using UMTA- 
funded capital assets for charter 
operations. 

It must be emphasized, however, that 
all UMTA recipients are free, as they 
have been throughout the history of the 
_ UMT Act programs, to engage in charter 
bus activities that do not involve 
equipment and facilities receiving 
Federal financial assistance under the 
UMT Act; the 49 CFR Part 604 
regulations do not apply to any 
recipient's charter bus operations that 
are entirely locally funded and separate 
and distinct from that recipient's 
Federally-funded operations. 

UMTA invites comment on whether 
recipients that purchased charter rights 
prior to the enactment of the UMT Act 
should receive special treatment under 
the charter regulation: 


3. Suggested Exception based on Vehicle 
Characteristics 


The conferees from the House and 
Senate Committees on Appropriations 
further recommended, in their 
Conference Report, that UMTA continue 
to explore “the issue of whether public 
transit authorities that offer only 
standard transit buses for charter 
services should be permitted to compete 
against private operators.” 

Both UMTA and the Congress have 
received criticisms of the April 1987 
regulation from persons contending that 
the rule is too stringent for recipients, 
inasmuch as recipients’ UMTA-funded 
transit vehicles do not and cannot 
compete with private charter vehicles 
that provide more passenger comforts; 
e.g., larger and softer seats, restrooms, 
and reading lights. Arguably, with their 
standard transit coaches, UMTA 
recipients serve only the short, “local” 
trips which private operators do not 

_want. Arguably, UMTA recipients 
cannot and do not want to compete with 
private carriers for longer trips, where 
the comfort of “over the road” private 
coaches is more important to 
passengers. 

As suggested by the Conference 
Report, UMTA intends, in the near 
future, to make a study of recipients’ 
charter services prior to the 
promulgation of the April 1987 
regulation to determine whether there is 
any identifiable pattern of service based 
on vehicle comforts and amenities, trip 
lengths, and.trip durations. 

UMTA asks commenters to.submit 


data on this matter. Are standard transit 


coaches and.“‘over the road" vehieles:in 
direct competition for the same charter 
markets? As a practical matter, have 
UMTA recipients and private charter 
operators already divided the markets 
among themselves, based on length, 
duration, and amenities offered? Are 
private operators seriously interested in 
providing short, “local” trips? Do UMTA 
recipients compete for “over the road” 
charter services? Would an exception to 
the regulation for standard transit 
coaches significantly infringe on the 
private charter operators’ markets? 
Would such an exception tend to 
foreclose opportunities for private 
intercity charter operators? Would poor, 
elderly, and handicapped persons be the 
exclusive or at least major beneficiaries 
of a charter exception for hard seat 
transit coaches? 


Il. The Proposed Amendment 


A. Summary of the Proposed Exception 


In today’s NPRM, UMTA proposes an 
amendment to the charter service 
regulation that would allow UMTA 
recipients using UMTA-funded 
equipment and facilities to provide 
charter service directly to government 
entities and organizations exempt from 
taxation under subsections 501(c)(1), (3), 
(4) or (19) of the Internal Revenue Code 
in either of two instances; an instance in 
which that entity or organization is 
contracting for transportation for groups 
of elderly or handicapped people, or an 
instance in which that entity or 
organization is receiving funding under 
certain Federal benefit programs:and the 
requested charter trip will be consistent 
with that entity's or organization's 
functions and purposes. 

The first necessary step in framing 
this proposed exception to the 
regulation is to identify the persons 
contemplated by the Conference Report 
recommendation—persons having “clear 
needs for affordable and/or 
handicapped-accessible equipment.” 

The next step is to define these persons 
in terms and references that are familiar 
to UMTA recipients and the transit 
industries, and readily adaptable to the 
charter regulation. The following step is 
to establish a procedure whereby 
UMTA, and UMTA recipients, can 
easily administer this exception to the 
regulation in the appropriate instances. 


1. Elderly.and Handicapped Persons 


Plainly, elderly and handicapped 
persons have “clear needs for affordable 
and/or handicapped-accessible 
equipment.” Indeed, there is ample 
precedent in various programs under the 
UMT. Act for addressing the special 
needs.of elderly and handicapped 
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persons; the funding authorities of UMT 
Act'section 16 and the “‘half-fare”’’ 
provisions of UMT Act’subsections 5(m) 
and 9(e)(3)(D):reflect the judgment of the 
Congress that elderly and handicapped 
persons are often disadvantaged in their 
access to transportation, either 
physically, or economically, or both. 
Thus, in today’s NPRM, UMTA is 
proposing an amendment to.the April 
1987 regulation that is meant to help 
elderly and handicapped persons obtain 
the charter services they need. 

UMTA recognizes, certainly, that 
there are elderly persons who 
individually may be neither physically 
nor economically disadvantaged in their 
access to charter transportation. UMTA 
believes it appropriate, nonetheless, to 
deem elderly persons as a per se class in 
framing this exception to the charter 
regulation. Census statistics reflect that 
75 percent of all individuals aged 65 or 
older fall within the bottom third of 
national income levels. When compared 
to other age groups, moreover, elderly 
individuals have the lowest median 
income. Because charter service is by 
definition “group” service, see, 49 CFR 
604.5(e), UMTA believes it is consistent 
with the intent of Congress, and the 
available evidence, to target elderly 
persons as groups of people, without 
regard for the physical or economic 
characteristics of individual members of 


those groups. UMTA notes, also, that the 


Internal Revenue Service recognizes the 
elderly as a charitable class per se and 
grants charitable status to organizations 
serving the needs of elderly persons. 
See, Rev. Rul. 77~246, 1977-2C.B.190. 

UMTA proposes, in today’s NPRM, 
that UMTA recipients apply the same 
definitions. of “elderly” and 
“handicapped” in this exception to the 
charter regulation that they apply for 
eligibility for the UMT Act half-fare 
provisions. (UMTA provides guidance to 
recipients on the definition of “elderly” 
and “handicapped” persons in UMTA 
Circular 9060.1, pp. [X-2, 3 (April 20, 
1978)). 

UMTA also:asks for comment from 
recipients, private charter operators, 
and the handicapped community, 
especially, on:their experience under the 
current exception to the charter 
regulation meant for the benefit of 
handicapped persons. 49 CFR 604.9(b)(2) 
allows recipients to lease accessible 
UMTA-funded facilities and equipment 
to private operators without regard to 
the number of other vehicles available 
to the private operator. UMTA questions 
how well this exception is working. In 
testimony before.the House 
Subcommittee.on Transportation a 
representative of an organization 
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providing services to handicapped 
persons complained that the local 
UMTA recipient would not lease its 
accessible equipment. Is this an isolated 
incident? UMTA asks commenters to 
provide data on the frequency of 
requests for and the leasing of 
equipment accessible to handicapped 
persons. 


2. Economically Disadvantaged Persons 


In addition to elderly and 
handicapped persons, there are persons 
having “clear needs for affordable” 
charter service who are not so easy to 
identify or to define by regulation— 
persons who are “transit dependent,” or 
“transportation disadvantaged,” by 
reason of income or economic means. 
UMTA draws an assumption, from 
various reactions to the April 1987 
regulation, that there may be many such 
persons of limited income or finances 
who need charter service but who 
cannot afford charter service in the open 
market, and whose needs will not be 
met absent the services of an UMTA 
recipient. 

The terms “transit dependent” or 
“transportation disadvantaged” are not 
capable of an exact and objective 
application. For this reason, UMTA is 
not proposing an amendment to the 
regulation that would .depend on 
definitions that would be troublesome 
for UMTA recipients to implement. We 
note, in this regard, the definition set 
forth in Chapter 427 of the Florida 
statute: 


Transportation Disadvantaged means those 
individuals who because of physical or 
mental disability, income status, or age are 
unable to transport themselves or to purchase 
transportation and are, therefore, dependent 
upon others to obtain access to health care, 
employment, education, shopping, social 
activities, or other life-sustaining activities. 
(F.S.A. section 427.011, 1986). 


While the Florida statute is an 
excellent definition of transportation 
disadvantaged individuals, the complex 
tests and subjective criteria in this 
statute would be functionally 
inappropriate in the context of an 
exception to the UMTA charter 
regulation. A determination of low- 
income requires economic guidelines 
and “means tests.” UMTA believes that 
this would put an unconscionable 
burden on UMTA recipients which could 
not be administered without threat to 
the privacy rights of the individuals 
concerned. 

Instead, UMTA proposes to target 
low-income persons having “clear needs 
for affordable” charter service through 
their affiliations with other persons of 
like circumstances. Specifically, UMTA 
proposes, in today’s NPRM, to establish 


an exception to the charter regulation 
for the benefit of groups of persons who 
are transit dependent or transportation 
disadvantaged and who are 
participating in charter trips arranged by 
a government entity or tax-exempt 
organization that receives funding 
assistance from certain public welfare 
programs administered by the U.S. 
Department of Health and Human 
Services (USDHHS). Although, in some 
instances, this proposed exception to the 
regulation might duplicate the proposed 
exception for elderly and handicapped 
persons, the main thrust of this 
exception should reach transit 
dependent and transportation 
disadvantaged persons who are neither 
elderly nor handicapped. 

This approach that UMTA is 
proposing—targeting persons “having 
clear needs for affordable” charter 
transportation by their affiliations in 
groups receiving assistance ihrough 
USDHHS programs—is similar to an 
approach for identifying persons with 
special needs for transportation outlined 
by the American Public Welfare 
Association (APWA) in a report entitled 
“Strategies to Improve Specialized 
Transportation” (September 1983). The 
APWA observes that the identification 
and definition of special transportation 
user populations is a major problem 
confronting transit decision-makers. In 
attempting to target these populations, 
the APWA finds it useful, among other 
methods, to look to human service 
programs that provide transportation 
services to their clients. Conceptually, 
this approach appeals to UMTA for 
three reasons: (1) It calls on the 
participation of human service 
organizations that are experienced in 
arranging transportation for persens 
who are economically disadvantaged; 
(2) it identifies persons “having clear 
needs for affordable” transportation in 
ways that are simple and functional 
when applied to transit operations; and 
(3) it comports, logically, with the 
principle that charter service is 
“transportation * * * of a group of 
persons * * * pursuant to a common 
purpose * * *.” 49 CFR 604.5{e). 

Under the amendment proposed 
today, an UMTA recipient may enter 
into a direct charter service contract 
with a social service agency that is 
either a government entity or an 
organization exempt from taxation 
under IRC subsection 501{c){1), (3), (4) or 
(19), and which directly or indirectly 
administers one of the USDHHS 
programs that provide funding for 
transportation services. Fhese USDHHS 
programs are listed in Appendix A of 
this NPRM. In proposing to limit these 
eligible agencies to those that 
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administer the listed USDHHS 
programs, UMTA is making what it 
believes is a logical assumption; that the 
Congress, in creating these USDHHS 
programs, has targeted the persons in 
our society who have clear needs for 
Federal welfare benefits, including 
needs for affordable charter 
transportation. Is this a valid 
assumption? And is it appropriate to 
limit the eligibility of these social 
service agencies to those that administer 
the listed USDHHS programs? 

UMTA notes that, for the most part, 
the USDHHS programs take the form of 
block grants to the States, where the 
administration of these grants vary 
greatly. Also, the names of these 
programs, as administered by the States, 
vary somewhat from State to State. 
Appendix A, as proposed, lists only the 
titles of the Federal programs. UMTA 
specifically requests comment on 
whether this list is clear and adequate 
and whether programs have been 
inadvertently excluded. 


B. Procedures and Monitoring 


Under the amendment proposed 
today, UMTA recipients could provide 
these charter services without UMTA’s 
prior concurrence or approval. In 
contrast to the exceptions to the April 
1987 regulation for hardship in non- 
urbanized areas and for special events, 
a petition process would not be 
required. The proposed amendment 
would require, however, that the 
government entity or tax-exempt 
organization which is contracting for 
charter service submit a certification to 
the UMTA recipient that the entity or 
organization, and the specific charter 
trip in question, meet the conditions of 
this exception to the UMTA charter 
regulation. 

To minimize the burden of this 
certification process, UMTA is providing 
the necessary wording for these 
certifications in the text of the proposed 
amendment: 49 CFR 604.9{b)(5) (i) and 
(ii). Subparagraph (i) sets forth the 
necessary wording to invoke the 
exception for charter service to elderly 
and handicapped persons. 
Subparagraph (ii) sets forth the 
necessary wording to invoke the 
exception for charter service in 
administering a USDHHS program. 

The appropriate certification must be 
submitted by the contracting agency 
before an UMTA recipient could provide 
the charter service. UMTA would not 
expect recipients to look behind @ 
certification unless they have reason to 
believe that the certification is false. 

There are four elements to each 
certification. First, the contracting 
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agency in both certifications must 
certify that it is a government entity or 
has tax exempt status under subsection 
501(c) (1), (3), (4) or (29) of the Internal 
Revenue Code. It should be noted that, 
under. these IRC provisions, eligible 
“organizations” include unincorporated 
associations, corporations, trusts, 
community chests, foundations and 
funds. 

The second element of each 
certification is the element which 
distinguishes the certifications. The 
exception for elderly and handicapped 
persons requires the contracting agency 
to certify that more than 50 percent of 
the charter trip passengers will be 
elderly persons or that there will be a 
significant number of handicapped 
persons as passengers on the trip. 
UMTA has not attempted to define what 
constitutes a “significant number” or to 
assign a percentage figure to trips for the 
handicapped persons because UMTA 
recognizes that handicapped persons 
frequently travel with attendants and 
sponsors. The term “significant number” 
is simply meant to ensure that the 
charter trip be primarily for the benefit 
of handicapped persons. 

For the exception linked to USDHHS 
programs, the second element of the 
certification requires the contracting 
agency simply to certify that it is a 
recipient of funds under one or more of 
the programs listed in Appendix A to 
today’s NPRM. We note, again, that all 
of these programs provide 
transportation funding and are 
administered by the U.S. Department of 
Health and Human Services, which 
either distributes the funding directly to 
local agencies or indirectly through the 
states. 

In the third element of each 
certification, the social service agency 
that is contracting for a charter trip 
attests that the trip will be consistent 
with that agency's governmental 
functions and purposes or the functions 
and purposes for which that agency 
receives its tax exemptions or its 
USDHHS benefits. 

For example, a local Head Start 
agency could contract with an UMTA 
recipient for a charter trip to take 
program participants to the local zoo; 
such would be a function in accordance 
with the missions of the Head Start 
program. It would be impermissible, 
however, for that same Head Start 
agency to contract with an UMTA 
recipient for a charter trip to carry an 
adult social club to a National Football 
League game. 

The fourth element in each 
certification requires the social service 
agency that is contracting for a charter 
trip to assure the UMTA recipient that 


the recipient's Federally-funded 
equipment and facilities will not be used 
for a charter trip that is organized or 
operated in a manner that discriminates 
against any person on the basis of race, 
color, religion, sex, national origin, or 
handicap. 

Under the terms and conditions of 
UMTA grant agreements, UMTA 
recipients are required to assure 
compliance with Title VI of the Civil 
Rights Act of 1964, the anti- 
discrimination provisions of the UMT 
Act, and 49 CFR Part 27 in all activities 
and projects funded under those 
agreements, including the use of UMTA- 
funded facilities and equipment. It 
would be illegal, for example, for a 
government entity or tax-exempt 
organization to lease an UMTA-funded 
bus or van for a charter trip that 
discriminated against passengers based 
on race or religion. The anti- 
discrimination provision in the 
certifications in today’s NPRM are 
intended to support this necessary 
assurance of civil rights compliance by 
UMTA recipients. UMTA asks for 
comment on whether these certifications 
are adequate for this purpose. UMTA 
notes, also, that by reason of their tax- 
exempt status, social service agencies 
have a duty not to engage in 
discriminatory activities, based on the 
principle that tax benefits are not 
applicable to actions that are illegal or 
contrary to public policy. 

Although the only procedural 
requirement to providing charter 
services within the proposed exception 
is the certification requirement, this 
exception, like all other exceptions to 
the charter regulation, must be limited to 
the incidental use of UMTA-funded 
equipment and facilities. Also, as with 
each of the other exceptions to the 
regulation, UMTA recipients should not 
operate these charter services in direct 
competition with the private charter 
operators. Accordingly, UMTA expects 
that a recipient would not accept a 
request to provide charter service under 
this exception when it knows that a 
private operator is available to provide 
comparable service. While it is 
anticipated that UMTA recipients would 
not use this exception to unfairly 
compete with private charter operators 
or to violate the incidental use 
restrictions, UMTA believes that abuses 
can be effectively monitored through the 


- complaint process and. through the 


triennial review process. UMTA 
specifically requests comments on 
whether this hands-off approach is 
realistic. For example, should UMTA 
require a petition process similar to the 
hardship exceptions in non-urbanized 
areas? Should UMTA require the 


18969 


recipient to obtain evidence beyond the 
certification from those contracting for 
service under this exception? Should 
UMTA require recipients to provide a 
list of willing and able private charter 
operators to an entity contracting under 
this exception and require the entity to 
certify that it has contacted these 
operators before it can contract with the 
UMTA recipient? 


C. Costs and Rates 


UMTA questions whether UMTA 
recipients will be able to recover their 
fully allocated costs from the 
contracting organizations when 
providing charter services under today’s 
proposed exception. Opponents of the 
April 1987 regulation have claimed that 
the regulation has increased charter 
rates, making it prohibitive for 
transportation disadvantaged persons to 
afford charter service. In the preamble 
to the April 1987 regulation, UMTA 
states its policy that charter service 
provided at costs below full recovery is 
non-incidential use of UMTA equipment 
because this has a detracting effect on 
the mass transportation use of the 
equipment. Prior to the April 1987 
promulgation, UMTA recipients 
frequently offered charter services 
below full recovery level. They could do 
this economically only because of the 
UMTA subsidy. Because UMTA funds 
are not appropriated for charter service, 
these funds should not be used to 
subsidize charter service, including 
charter service for the beneficiaries of 
the exception proposed today. 

UMTA believes its policy as stated in 
the preamble to the April 1987 regulation 
is essential to control the abuse which 
commonly occurred under the previous 
regulation. UMTA questions, however, 
whether the relief intended by this 
proposed exception will be realized if 
recipients recover their fully allocated 
costs from the revenues for these 
services. Notwithstanding UMTA's 
strong preference for the recovery of 
costs from the actual charter revenues, 
the circumstances of the charter services 
to be provided under the exception as 
proposed today may establish 
circumstances which require the costs to 
be supplemented from other local 
sources. 

Indeed, in limited instances, UMTA 
will consider certain below-cost charter 
service to be “incidental.” An example 
of this would be free charter service to a 
group of “transit dependent” or 
“transportation disadvantaged” 
individuals where there is no private 
operator willing and able to provide that 
service. See, the answer to question 
number 27 in UMTA's notice on Charter 
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Service Questions and Answers, 52 FR 
42248, 42253 (November 3, 1987). 


D. Hearings and Request for Written 
Comment 


UMTA intends to hold hearings on 
today’s NPRM in Washington, DC, 
Kansas City, Missouri, San Francisco, 
California, and Cincinnati, Ohio. The 
exact dates, times, and locations of 
these hearings are not yet available; 
thus, UMTA asks persons interested in 
attending these hearings to contact the 
UMTA Office of the Chief Counsel, 
telephone (202) 366-4063, for further 
information. Once the exact times, 
dates, and locations of these hearings 
are confirmed, UMTA will publish a 
notice in the Federal Register. 

Above, UMTA has asked for comment 
on several particular matters. In 
addition to those matters, UMTA 
specifically requests comment and data 
in response to the following questions: 

1. Has cost been a factor in the 
purported negative impact of the April 
1987 regulation on persons who are 
transportation disadvantaged? 

2. Would charter services for 
transportation disadvantaged persons 
not be provided but for the willingness 
of UMTA recipients to provide those 
services at less than fully allocated 
costs? 

3. Currently, are private operators and 
UMTA recipients competing with one 
another to provide charter services to 
elderly and handicapped groups, and 
social service agencies, as described in 
today’s NPRM? 

4. UMTA assumes that payment for 
most charter service provided under the 
proposed exception will also be publicly 
subsidized. Is that a factor in 
determining charter rates? Have UMTA 
recipients been charging higher or lower 
rates when the payment is subsidized? 

5. UMTA assumes that charter service 
provided under the proposed 
amendment would be limited and 
therefore have a minimal negative effect 
on the mass transit use of UMTA-funded 
equipment and facilities. Is this a valid 
assumption? 

6. If UMTA recipients charged less 
than full recovery rates to provide 
charter service for persons who are 
transportation disadvantaged, would 
this, in effect, foreclose private 
operators from competition for the 
service? 

7. UMTA is aware of at least one 
community that dedicates local funds to 
reimburse a publicly-subsidized transit 
operator for the costs of providing 
charter services to the community's 
transportation disadvantaged. Is this a 
common practice? Are local subsidies 
available to private operators? 


On all of the above questions, and 
those set forth earlier in this preamble, 
UMTA specifically solicits data that is 
available to commenters. 

Commenters wishing acknowledgment 
of their comments should include a self- 
addressed, stamped postcard with their 
comments. The Docket Clerk will stamp 
the card with the date and time the 
comments are received and return the 
card to the commenter. 


III. Regulatory Impacts 


A. Executive Order 12291 


This action has been reviewed under 
Executive Order 12291, and UMTA has 
determined this is not a major rule, If 
promulgated, this rule will not result in 
an annual effect on the economy of $100 
million or more. 


B. Regulatory Evaluation 


The proposed regulation would be a 
“significant” rule, as defined by the 
Department's Policies and Procedures 
on Improving Governmental 
Regulations, because of substantial 
public interest. Thus, UMTA is required 
to prepare a Regulatory Evaluation in 
support of this fulemaking. At this 
juncture, however, UMTA has very little 
empirical data from which to make 
projections regarding increased or 
decreased costs, or ridership figures, 
that would result from the proposed 
regulation. Above, in this preamble, 
UMTA has posed a number of pointed 
questions to elicit these types of data 
and projections from interested persons. 

As stated in the Regulatory Analysis 
supporting the April 1987 regulation, 
UMTA finds from its research that the 
health of the private intercity charter 
bus industry has progressively 
worsened through the 1970s and 1980s; 
specifically this industry's profitability 
decreased from 9.9 percent to 1.7 
percent between 1970 and 1984, and its 
profits decreased by more than 50 
percent during the same period. UMTA’s 
opinion is that the charter service 
provided by UMTA recipients is 
significantly responsible for this decline, 
thus, the April 1987 regulation is 
designed to help reverse the trend. 
UMTA finds, further, from data supplied 
by UMTA recipients in response to 
reporting requirements, that UMTA 
recipients in the aggregate experience a 
financial loss when they provide charter 
services; in 1982, for example, UMTA’s 
Section 15 Report shows that UMTA 
recipients earned $45 million in charter 
revenues at a cost of $47.5 million. 
UMTA believes that, in time, the 
reduction in recipients’ charter service 
that the April 1987 regulation is 
designed to precipitate will help to 
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reduce recipients’ overall deficits by 
extending the life of equipment for mass 
transportation and avoiding labor, 
operating, and maintenance costs 
associated with charter service. 
Although today’s proposed 
amendment to the April 1987 regulation 
is significant for its public interest, it is 
likely to have very little effect on the 
basic economic trends and projections 
identified in the Regulatory Analysis 
supporting the April 1987 regulation. 
UMTA believes that charter services for 
elderly and handicapped persons, and 
persons who are “transit dependent” or 
“transportation disadvantages,” 
comprise but a small fraction of the 
universe of charter services. If UMTA is 
correct in this assumption, the revenues 
to UMTA recipients that provide these 
charter services to elderly, handicapped, 
and transit dependent riders would be a 
very small fraction of these recipient’s 
total revenues; even for those recipients 
that claimed to be earning profits from 
their charter operations prior to the 
April 1987 regulation, revenues from a// 
of their charters equaled only 1, 2, or 3 
percent of their total revenues. (See the 
Regulatory Analysis published April 13, 
1987, at 52 FR 11932.) Thus, UMTA does 
not expect today's proposed regulation 
to have a material economic impact 
either on UMTA recipients or private 
charter carriers, albeit the regulation 
may be very important to persons who 
wish to patronize these charter services. 


C. Executive Order 12612 


This action has been reviewed under 
Executive Order 12612 or Federalism, 
and UMTA has determined that this 
action does not have implications for 
principles of federalism that warrant the 
preparation of a Federalism 
Assessment. If promulgated, this rule 
will not limit the policymaking and 
administrative descretion of the States, 
nor will it affect the States’ abilities to 
discharge traditional State governmental 
functions or otherwise affect any aspect 
of State sovereignty. 

Indeed, consistent with the 
fundamental principles of Federalism as 
described by Executive Order 12612, the 
programs and policies of the Urban 
Mass Transportation Administration are 
purposely structured to place primary 
responsibility on States and local 
governments for the provision of mass 
transportation services to their 
communities, and to encourage States 
and local governments to achieve their 
objectives for mass transportation 
through cooperative effort. As is true for 
all UMTA programs and policies, this 
action grants maximum administrative 
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discretion to States and local 
governments. 


D. Regulatory Flexibility Act 


In accordance with 5 U.S.C. 606(b), as 
added by the Regulatory Flexibility Act, 
Pub. L. 96-354, UMTA certifies that this 
proposed rule, if promulgated, will not 
have a significant economic impact on a 
substantial number of small entities 
within the meaning of the Act. 


E. Environmental Impacts 


This proposed regulation would not 
adversely affect the environment. 


F. Paperwork Reduction Act 


The collection of information 
requirements contained in this proposed 
rule are subject to the Paperwork 
Reduction Act, Pub. L. 96-511, 44 U.S.C. 
Chapter 35. These requirements are 
being submitted to the Office of 
Management and Budget for review. 
Comments on the proposed certification 
requirement must be sent to the Office 
of Information and Regulatory Affairs, 
Office of Management and Budget, 
Washington, DC 20503, Attention: Desk 
Officer for Department of 
Transportation. UMTA requests that the 
commenter also transmit an information 
copy of any such comments to UMTA 
Docket No. 88-E. 


IV. 49 CFR Part 604 


Accordingly, for the reasons described 
in the preamble, Title 49, Code of 
Federal Regulations, Part 604, Charter 
Service, would be amended as follows: 


PART 604—[ AMENDED] 


1. The authority citation for Part 604 
continues to read as follows: 


Authority: Urban Mass Transportation Act 
of 1964, as amended (49 U.S.C. 1601 et seq.); 
23 U.S.C. 103(e)(4), 142(a), and 142(c); and 49 
CFR 1.51. 


2. Section 604.9 is amended by adding 
paragraph (b)(5) to read as follows: 


§ 604.9 Charter service. 


* * * * * 


(b) ee * 

(5) A recipient may execute a contract 
with a government entity or a private, 
non-profit organization exempt from 
taxation under subsection 501(c)(1), 
501(c)(3), 501(c)(4), or 501(c)(19) of the 
Internal Revenue Code to provide 
charter service upon obtaining a 
certification from that entity or 
organization which states: 


(i) “/the entity/organization] certifies 
that it is a government entity or an 
organization exempt from taxation 
under subsection 501(c)(1), 501(c)(3), 
501(c)(4), or 501(c)(19) of the Internal 
Revenue Code; more than 50 percent of 
the passengers on this charter trip will 
be elderly or there will be a significant 
number of handicapped persons as 
passengers on this charter trip; the 
requested charter trip is consistent with 
the functions and purposes of /the 
entity/organization]; and the charter 
trip will be organized and operated in 
compliance with Title VI of the Civil 
Rights Act of 1964, as amended, Section 
19 of the Urban Mass Transportation 
Act of 1964, as amended, and 49 CFR 
Part 27.”; or 

(ii) “/the entity/organization] certifies 
that it is a government entity or an 
organization exempt from taxation 
under subsection 501(c)(1), 501(c)(3), 
501(c)(4), or 501(c)(19) of the Internal 
Revenue Code; /the entity/organization] 
receives funds, directly or indirectly, 
under one or more of the Federal 
programs listed in Appendix A of 49 
CFR Part 604; the requested charter trip 
is consistent with the functions and 
purposes of the /entity/organization]; 
and this charter trip will be organized 
and operated in compliance with Title 
VI of the Civil Rights Act of 1964, as 
amended, and Section 19 of the Urban 
Mass Transportation Act of 1964, as 
amended, and 49 CFR Part 27.” 


* * * * * 


3. Appendix A is added to read as 
follows: 
Appendix A 

The following is a list of Federal assistance 
programs administered under the United 
States Department of Health and Human 
Service (HHS). The financial assistance 
under each of these HHS programs includes 
funding for the transportation needs of the 
program beneficiaries. 


Program title 


Project grant and cooperative | Public Health 
agreements for tuberculosis Service, HHS. 
control programs. 

Mental health service for 
Cuban entrants. 

Mental health planning and 
demonstration projects. 

Alcohol, drug abuse treatment 
and rehabilitation block grant. 

Family planning services 

Community health centers 

Indian health services—heaith 
management development 
program. 


Program title 


Migrant health centers grants Do. 

Childhood immunization grants ... Do 

Administration for children, 
youth and families (ACYF)— 
Head Start. 

ACYF child welfare research 
and demonstration program. 
ACYF runaway and homeless 

youth. 

ACYF adoption opportunities. 

ACYF child abuse and neglect 
(State grants). 

ACYF child abuse and neglect 
discretionary. 

Administration for Native Amer- 
icans (ANA) Native American 
programs—financial _assist- 
ance grants. 

ANA research, demonstration 
and evaluation. 

ANA training and technical as- 
sistance. 

Administration of developmen- 
tal disabilities (ADD)—basic 
support and advocacy grants. 

ADD special projects 

ADD university affiliated facili- 
ties. 

Administration on Aging (ADA) 
special programs for the 
aging—Title Ill, Part B— 
Grants for Supportive Serv- 
ices and Senior Centers. 

ADA Title tll, Part C—Nutrition 


Office of Human 


Services. 
ADA grants to Indian tribes 
ADA training, research and dis- 
cretionary projects and pro- 
grams. 
Social service block grant 
Medical assistance program 
medicaid; title XIX. 


Do. 

Heaith Care 
Financing 
Administration, 
HHS. 

Medicare—supplemental medi- Do. 


cal insurance. 

Aid to families with dependent 
children (AFDC)—mainte- 
nance assistance. 

Work incentive program 

Community service block grant 
(CSBG). 

CSBG discretionary awards 

CSBG discretionary awards— 
community food and nutrition. 

Social security—disability insur- 
ance. 


Family Support 
Administration, 
HHS. 


Social Security 
Administration, 
HHS. 

Supplemental security income .... Do. 

Home health services and | Public Health 
training. Service, HHS. 

Coal miners respiratory impair- Do. 
ment treatment clinics and 
services. 

Preventive health services— Do. 
sexually transmitted diseases 
control grants. 

Health programs for refugees Do. 


Issued on May 20, 1988. 
Alfred A. DelliBovi, 
Administrator. 
[FR Doc. 88-11679 Filed 5-20-88; 12:28 pm] 
BILLING CODE 4910-57-M 
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INFORMATION AND ASSISTANCE CFR PARTS AFFECTED DURING MAY 


Federal Register At the end of each month, the Office of the Federal Register 
Index, finding aias & general information 523-5227 publishes separately a List of CFR Sections Affected (LSA), which 
Public inspection desk 523-5215 lists parts. and sections affected by documents published since 
Corrections. to published documents 523-5237 the revision date of each title. 

Document drafting information 523-5237 

Machine readable documents 523-5237 


Code of Federal Regulations 


Index, finding aids & general information 523-5227 
Printing schedules 523-3419 


Laws 


Public Laws Update Service (numbers, dates, etc.) 523-6641 
Additional information 523-5230 


Presidential Documents 


Executive orders and proclamations 523-5230 
Public Papers of the Presidents 523-5230 
Weekly Compilation of Presidential Documents 523-5230 


The United States Government Manual 
General information 523-5230 


Other Services 


Data base and machine readable specifications 523-3408 
Guide to Record Retention Requirements 523-3187. 
Legal staff 523-4534 
Library 523-5240 
Privacy Act Compilation 523-3187 
Public Laws Update Service (PLUS) 523-6641 
TDD for the deaf 523-5229 


—_—————— Executive Orders: 
FEDERAL REGISTER PAGES AND DATES, MAY 11480 (Superseded by 


16535-16692 
16693-16858 
16859-17002 


17447-17682. 
17683-17910, 
17911-18070 
18071-18252. 
18253-18544 
18545-18816. 
18817-18972 


15654, 16536, 17911- 
17913, 18258 
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17201, 18392 
17201, 18392 


Proposed Rules: 


16360, 17171, 18835, 
18949 


16360, 17171, 17640, 
18022, 18835, 18949 

16360, 18835, 18949 
16241-16250, 16379- 
16386, 16697-16699, 17017, 
17018, 17176-17178, 17918, 
18076-18086, 18548, 18834 
15634, 16252, 16253, 
16387, 17019, 17020, 17179, 
17535, 17689, 17690, 17918- 
17920, 18835 


16289, 16438, 16722- 
16724, 17077, 17222, 17721; 
17956, 18854, 18855 


16290, 16291, 17078- 
17080, 17223-17225, 17723, 
17724, 17957, 17958, 18857 


.. 17650, 18250, 18526 
17650, 18250 


16254, 16701, 17021, 
17690, 18271 


22 CFR 
Proposed Rules: 


16076, 16214, 16408, 
17461, 17926, 17927, 
18022, 18276, 18372 


16076, 16214, 16408, 
18372, 18839 
‘oposed Rules: 
16156, 16233, 17472, 
17473, 17959, 17960 
18372, 18950 





16255, 16874, 17696, 
17697, 17933, 18555 
16874, 17027 

-.- 16547, 16875, 17465 


16261, 17033, 17700, 
17934, 18087 
... 17038 


15952, 15998 
15952, 15998 
15952, 15998 
15952, 15998 


15822-15826, 16719, 
17191, 17701, 18558, 18949 


17039, 17192 

18091, 18093, 18562 
15560, 16551, 17040- 
17048, 17193, 18283-18285 


15572-15575, 15716, 

16165, 16569, 16570, 
17083-17085, 17331-17232, 
18305, 18306, 18588 





16640, 18589 
..-. 16640, 18589 


ocbshiecsteincte SA 
15576, 15578, 17088, 
17732, 18318 


LIST OF PUBLIC LAWS 


Last List May 24, 1988 

This is a continuing list of 
public bills from the current 
session of Congress which 
have become Federal laws. It 
may be used in conjunction 
with “PLUS” (Public Laws 
Update Service) on 523-6641. 
The text of laws is not 
published in the Federal 
Register but may be ordered 
in individual pamphlet form 
(referred to as “slip laws’’) 
from the Superintendent of 
Documents, U.S. Government 
Printing Office, Washington, 
DC 20402 (phone 202-275- 
3030). 

H.R. 1811/Pub. t. 100-321 
Radiation-Exposed Veterans 
Compensation Act of 1988. 
(May 20, 1988; 102 Stat. 485; 
2 pages) Price: $1.00 

H.R. 2616/Pub. L. 100-322 
Veterans’ Benefits and 
Services Act of 1988. (May 
20, #988; 102 Stat. 487; 69 
pages) Price: $2.25 

S. 999/Pub. L. 100-323 
Veterans’ Employment, 
Training, and Counseling 
Amendments of 1988. (May 
20, 1988; 102 Stat. 556; 20 
pages) Price: $1.00 




















